The Collection of Hindu Law Texta, 

^ I 

Volume 11. Part IV. I 

YAJNAVALKYA SMRTI 



WITH THE COMMENTARIES 
OF 

( 1 ) The MITAKSHARA by YijSane^vara Bhiksha 


(2) The VIRAMITRODAYA by MitramUra 4 

f 'Y/ 1 

,,, : » ■ - ' ' '■ I 

( 3 ) The DfPAKALlKA by Sulapani " ’ ^ ' 


AND 




</e 


Vyawaharadhyaya. 

Chapters VIII-XXV ( Pages 978-1380 ) 

An English Translation with notes, explanations etc^ 

X li' 

R. GHARPURE, B. A., LL. B. (Honours-in-Law), 

Principal, Law College, Poona. Fellow of the University of Bombay, 
Senior Advocate, Federal Court of India, Bombay. 



SECOND EDITION 


( Al rights reserved ) 


1939 


Printed by Mr. Anant Yinayak. Patvarclhan, at the xiryabhuslian Press. Poona. 
Petii Bhainburda, Honse No. 915/1 

and 

Published by V, J. Gharpiire, b. a., ll. b. at the office of 
The Collection of Hindu Law Texts, Girgaon. Bombay. 


CENTRAL ARCH aEOI.^ ■ 

LIBRARY, NEW Db- it 

Aw. No, 

OiJl Hfi.. 


iW UE- it. 





NOTE 


The Chapter which now follows i.e., ^'/w VIII,— deals with the 
Laws of Partition and Inheritance and topics cognate to these. 
Mr. Golebrooke selected this portion from the Mitakshara of Vijnane- 
swara and presented it along with his translations of similar 
portions from other works describing the whole collection as 
“ Standard Hindu Law Books. ” In fact, what is known and 
referred to as Colebrooke’s Mitakshara or simply the Mitakshara in 
judicial decisions generally is this “Extract from the Mitakshara ; 
composing so much of its work as relates to Inheritance. ” 

Having regard to the length of the period for which Cole- 
brooke’s translation has been in use and relied upon as an 
authority, and having regard to its excellence as a translation 
which has thus acquired a high authority as a work of reference, 
special care has been taken in the following pages not to disturb 
the spirit, and generally even the letter, of Colebrooke’s transla- 
tion, unless a departure was found to be necessary, in which 
case the differences are explained in the notes below the line. 

Another point to be noted is the division into Chapters, 
Sections and Paragraphs rioticeable in Colebrooke’s translation. 
There is no such division in the original work. It will be 
remembered that the Mitakshara is a running commentary w^ritten 
by Sri VySaneswara on the Snipti of Yajnavalkya. Vijnaneswara takes 
the verses of Yajnavalkya and appends his gloss thereto, and"^ 
the English Translation of the First Book and the first seven ' 
Chapters of the Second Book of this work published in these 
“Collections” has closely followed the method adopted by: 
Vijnaneswara so that the translation appearing in this Series pre- 
sents an exact resemblance of the original text as it is. The i 
same method is continued in the following Chapters. However, 
for facility of comparison and reference, the divisions made by ; 


Colebrooke are indicated by black figures in the body of the 
translation, and the portion covered in each page is also indi- 
cated in brackets at the top. It is, however, necessary that the 
text is appreciated in its original form from which this division 
into Chapters, Sections and Paragraphs appears to have been 
made by Colebrooke probably for convenience of reference. For 
it has led at times to serious consequences in that some of the 
judgments of the Courts appear to have been influenced by this 
division. Indeed, some of the placihl in Colebrooke’s translation 
have been treated as verses, giving an impression that the portion 
under reference represented verses in the original Smrti. 
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(Golebrooke Cil, l» Sect* L pp«„ i~3 ) 

CHAPTER VUL 

*Page 73. On the Distribution of Daya 

( 1 ) Evidence, human and divine, has been severally explained. 
The distribution o£ Dtiya’^ is now being propounded by the Yogamiirtid 
( 2 ) Here the term JMya signifies that wealth® which becomes 

BeilHition of Daya Foperty of another, solely by reason of his 

relation'* to the owner. ( 3 ) It is of two sorts. Un- 
obstructible® and obstructible. Here the wealth of the father as also 


1. The tenn fpT Daya has been translated bj Mr. Colebrooke as In- 
heritance '■ and the expression (?i?Tr%Fr) Daya Vihhagct^^ as Partition of 
lieritage.'' With a view to avoid eoafiisiony the original word Daya has been kept 
as such. It will be seen that this chapter treats of the Law of Partition as well 
as of Inheritance, and in both cases the thing that is partitioned or inherited is 
termed Daya, Of the various meanings which this word has in Sanskrt, the two 
which are appropriate and call for special attention here are a. share or portion/^ 
and Inheritance or patrimony.^' See Krishna vs Sami 9 Mach 69. 

In the>next sentence the Author explains the term Daya to be that wealth 
which becomes the property of another, solely by reason of relation to the owner^^ 
And this means that • wealth ^ which becomes the property of another, in the 
right of the relation of oifspring and parent or the like, which he bears to his 
father or other relative who is the owner of the wealth, is signified by the term 
‘‘ Datja i' see Suhodhmi p, 42 11. 30-33. *j, thus leading to the distinction of the 
and 

Another term which deserves special attention ecpially with the term Daya 
is the word ( Vihhaga. It is found to ha.ve been translated as partition^h 
The better translation how-ever would be Distribution as this word would 
cover the cases Ijoth of Partition and of Inheritance. 

^ This passage has been referred to in a number of cases. See particularly 
Gandhi Maganlal xb, JBai Jadah 24 Bom. 192. 

2. Yoga^murtif the contemplation itself^, the image of holiness i, e, the 
sage ydjfiai'aUcya, 

3. Wealth — the original word is It includes all kinds of property and 

is not necessarily confined to money. As contrasted with the word ^land/ it may 
mean movables. '^Estate^ is comprehensive. 

4. Here the %vord ‘ relation^ is confined to and indicative of relation 
by family connection. See Jasoda Koer vs Sheo Pershad] 17 Cal. 33/37, 38. 

5. Colebrooke translates as unobstructed.^*’ The original is 

handha ‘that which is not liable to obstruction/ See § 274 Mayne’s Hindii Law. 
It is that estate in which the future heir has a vested Interest by the mere fact 
of his existence. See observations §f Ohapdavatkar J. in Bai PmmB vs Bai 
Somlk 36 Bom. 424 . • ^ ^ 

45 
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Mitakshara— ITAe meaning of Dasa 


•Coleferooke I. 

Yajfimmlkya ' 
„ n4 


of the ( paternal ) grandfather becomes the pro- 
Definition of Un- pej-ty of sons or grandsons, in the right of their 

Obstructible being his sons and grandsons respectively ami 

thus ( this ) is an inheritance not liable to obstruct* 
ion. But property devolves on (paternaP) uncle, brothers and 
the rest, (but only) in the absence of the male issue and of the owner, 
and thus the existence of a son, and the existence of the owner are 
impediments^ ( to the devolution ); and as it is ( only ) in the absence 
of these^ that the property devolves upon those in their capacity 
as uncle and brother ( respectively ), this is an inheritance subject to 
obstruction. The same should be understood in respect of their sous 
and the rest. 


(4) Parti tioiP ( F;M%a) is the adjustment of diverse rights 
regarding property held collectively by assigning severally ( to indi- 
viduals ) particular portions of the aggregate- ( 5 ) Entertaining the 
same opinions it has been said by Narada-'' : “ Where a partition of 

“ the paternal estate is iqstituted* by the , sons, it is called by the 

“ learned, Partition of Daya ( heritage )-a title at law-” “ Paternal” 

■' : '■ V .. . ■■ . - •' ■■■ _ ; ■ . ; '■ 

1. This tratislation is in accordance witli the reading adopted in the text 

of the ^^Collections The other reading is whicli 

appears to have been before Mr. Colebrooke when he published his translation. 

2 . Praiihanihdi — * 

The existence of the son^ and also of the (nvtior^ 
are the obsfcractions. It should be noted that this element of non-vcstinir disiiiKT. 
nishes it from the in which the interest being vestedj, the exisicnct) of 

these two or others do not work as impediments. The right of representation is 

always given efieet to, with the result that the interest of persons in linofil order iy 
nnaffeetedj and is therefore unobstrncted. See Suhodkini also p. 42 i 34* 

3. L e. the male issne and the owner, 

4. Compare with this Viramitmdmju (,p* 1000 II5 0-10 ) 

1 Bee fM-hhmilmi vs Uanpui jlhmki 5 
B*H.C.E.O,O.J. 128/135 *j and Ydliammaim Katku o. Mad.- 61/67. 

5. CkXni-L 

6. The term in the text is Ealp^ute ( ) -'^is contemplated or thought ofd^ 
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here is indicative of an}?^ relationship which is a cause of property. 

Also ( the expression ), ‘‘ By the sons ” indicates relations by pro- 
pinquity^ ( in general ). 

(6) ( Thus) the following points have to be expounded in' this 
chapter, vlz^ (a) at what time, (b) of' what, (c) how, and (d) by whom is S 
a partition to l)e made ? Of these, ‘at what, time,’ ‘how,’ and ‘by whom’ 
will be explained in the course of interpreting the ( several ) verses^ 

( bearing on these subjects ) respectively. . ‘ Of what,’ a partition 
( may take place ), is the only subject ( to be ) considered here. 

( 7 ) Does the right of ownership arise after partition,'* or does 10 
partition take place of property after there was the right of owner- 
ship ? Here, the right of ownership is itself being explained. ( And the 
(|uestion is ) whether the right of ownership is deducible from S&stra 
alone, or whether it may be obtained from other ( means of ) proof ? 

1. Abv relaiionsliix) literally when translated it would 

te inclusive by extondon of relationship which is a cause of property.*^ Cole- 
brooko has Jt ran slated it as if the original were The sense indicated 

ap])ears to be so. 

In this sense, any relationship Le. not necessarily ffather's which 

entitles the claixaarit to take the property^ not necessarily agnatic or cognatic, 
but generally a claim based on legalj’title. 

But the legal title is limited by the next line to propinquity which 

has kien brought in the explanation of — by the sons, 

2. The Vit'amitrodaya makes it further clear and restricts it to relations con-' 

nected by lineal consanguinity. See also Text p. 43 Ik 9-11. Tr. p. 109 

lLB-24. 

Tim.s wiiile the interpretations of the Mitahhara and the Vlramilrodaya point 
more to a coparcenary body, the Daya Bhaya extends it to a wider body viiz. the 
joint fandly. 

term D&ya Bhaga is used for a division of tho goods of any relation 
by any relations. Accordingly Narada has pointed ;out the distribution of the 
]>roperty of the mother and like others.’^ 

It slioukl be noted that this divergence between the two points of view is in 
keeping with their resx>eetive backgrounds. For^ while the remarks of the 
Mitik§hamy VUmrupa and Vlramitrodaya and others are introductory of the 
%^erse II. 115 which treats of the partition by the father, the Ddya Bhdga treats 
generally of partition, 

3* Of Xajfiavalkya, 

4* See Snimdhmif Text p.-4% 11« 16-20. Tr.' p. 109, Ik S-15. 
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( 8 ) Here^ ( it may be said that ) it is proper to say that it is 

, , : deducible from S;tstra alone, on account of the text 

An objection. 

of Gautama^ : “ An (individual becomes ) owner by 
“ inheritance, purchase, partition, seizure,^ or finding. Acceptance is for 
5 “a Bnlhmana an additional (mode of acquisition); conquest for a Ivshat 
“ riya, ( and ) gain ( by labour ) for a Yaisya or Sfidra”. If the right of 
ownership be deducible from other ( means of ) proof, this text would 
not have any force;' So Mana, while discussing the extended^ appli- 
cation of the term thief, observes*: “A Brilhmana seeking to obtain 
IQ “ wealth from a man who took’ what was not given to him, is regarded 
“ precisely as a thief, even though he obtain it by sacrificing for such 
“ a man or by teaching him”. If the right of ownership were (deducible 
from ) merely temporal (sources), the rule which directs the punislv 
ment of such as obtain wealth by oflficiatiug at religious rites, or by 
2 , similar means, from one ‘ who took what "was not given to him,’ 
would be irrelevant. Moreover, were ( the right of ) ownership a 
( purely ) w-orldly matter® one should not say : “ my property has 
“ been wrongfxtlly taken by him”; for according to the above assumpt- 
ion the ownership would be with the trespasser. Now ( if it be said 
that because ) the property of anpther was seized by this man, ami 
( that therefore it ) does not become the property of the usurper, 
( the answer is ) then no doubt can arise, whether it appertain to tme 
or the other, Just as would be the case in regard to the distinction of 

1. The Author sets out the opponent’s argument whiuh is called tiw 

2. Oh. X. 89-42. 3. Of. Apprehensio, vel Occupatio. 

4. Lit: it would be meaningloas. The original is ^ “This 

text would have no meaning.” 

6. 3Tf^|^ means “ an extended application or application by analogy ” 
TO fTOPOT ffT#!U:ira!rrPT I 

also sntftHfirr: t tr n 

or t wjfattJ^T ?r vOesiw h 

6. Oh. Vin. 340. 

7. “ If he wishes or desires to take or obtain. ” 

8. See Suhodhini Text P. 43 U. 30-36; Tr. 110. 11. 7-27. 
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gold, silver or the like. Therefore ownership is deducible from ( the 
commands of the Sfisti’a alone.^ 

( 9 ) To this the answer is, (the right of) ownership is temporal 
The Auiswer only, for it effects transactions relative to worldly 

purposes, just as rice or similar substances do. 
But the consecrated fire and the like deducible from the S'dstra^ do 
not give effect to actions relative to secular purposes. 

[ It may again be argued ] Indeed even the consecrated fire, &c. 

has the capacity to boil food &c. ' [ The answer 
Another objection. is ] not SO ; for it is not as^ such , that the con- 

secrated fire effects the boiling of food &c. Then 
as what ? [ ]'It is as fire ( actually ) perceptible to the senses 

( and ) as such. 

Here, however, it is not through its visible form, either gold or 
A Question that the purchase of a thing is effected, 

but by reference to ownership i Indeed, that 
which is not a person’s property in a thing does . 
not give effect to his transfer of it by sale or the like. Besides, the 
use of property is seen even among the inhabitants of the ( barbarous ) 
countries of the frontier'^ who are unacquainted with the practice laid 
down in the Biistra ; since purchase, sale and other transactions are 
observed among them. 

10 ) iHoreover, such as are conversant with the science of 
reasoning, deem ownership® acquired by regulated means of acquisition 


and 
am Answer. 


L Hera eiids the objection or and from the next sentence follows the 

.answer. ■ 

2. The basis of the consecration of fire is Bistra alone. 

Z. A fire has two characters^, the spiritual one of consecration, and the 
worldly one of combustion. It eifects the boiling of food in its worldly capacity 
as an ordinary fire^ as also in its special spiritual capacity, 

4. The border or frontier region. According to the Amimahka,-^ 

The^oantry of the Mleehchhas xlf I'*® ). 

o, Co lebrooko translates thnSj deem ' regulated means of,, acquisition a 

matter of popular recognition, ' The^original has ^ ■ 


la 


15 


20 
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Tecogiiitioii. 


la the ttiirci 


# 'Suirn ^., the .venerable frim 


a matter of popular 
clause o£ the Lip, 
has demonstrated as. ' untenable an objection, 
which might be', raised -r/c. • if ■■ restrictions' relative to the acquisitions 
0 of goods, apply to d'eligious ceremony, there could not be any 
“ property, since proprietary right is not temporary by sho’iviiig that 
the efficacy of acceptance and other modes of acc}iiisitio!i in coiisti- 
■' ^^tuting proprietary right is a matter of popular recognition’^' Indeetb if 
Tl^e obJe<‘tion acquisition of wealth be only for (the perfoimianee 
10 of) religious ceremony, tliere would he no right 

of ownership, and consequently ( the celebration of ) a sacrifice itself 
would not 1)0 possible. ( To this the answer would be ) It is a blonder 
The answer one who affirms that acquisition does not 

produce a proprietary interest, since this is a com 
15 tradiction in terms. Accordingly, the Author, premising the ac^e} st- 
ance, by popular recognition, of tlie notion of the right of ou iiers!]i{>, 
even in stating the demonstrated conclusion, proceeds to explain tlie 
pur|X>se of the disquisition in this manner : Tlierefore a breacli of 


L The IJps^ fSuira^(See Balambhatti Sk/p.-l:25. SnbodhlBl p. 44. Tr. pp. 
112-114), This is a disquisition as regards the desire of aei|msitioB ( IJ/m ) ami is 
inkodmod in the Second Suim or Adkikaram nfW 

the first Pada of the fourth Adhj(tfia of the Sdtrm of Jaimini. 

In the ami 8Mra the distinction between religious and |>ersonal purposcss h 
examined ( ). the mcond, the iin|uiry is whether tlui nfis 
a man e. g* the milking of a cow &c, are relative to the jmrson or t,o the ai*t of 
religion. In the third the question examined is whether rastrietioiis as hi the 
means of acquisition noticed in the Vedas in reference to the |oiir classes, miiat 
be taken as relative to the person or to the religious ceremony.' . Aiul the demon 
strated conclusion is that property when acquired is capable of being used for 
any number of purjioses, but it can be used only by the person who ai 5 C|uires it ; 
and aincOj Jtherefore, the person acquiring it is the csonsfeant factor and the 
purposes for which it may be used ‘may :?y ary, the restrictions ns to acupiisitioii 
relate to the person. 

Acquisition implies a relation between tw^o objects, the owner and his own- 
like that of a mother and son 5 there can^ therefore, be no acquisition without the 
thing to be acquired 5 and it is a contradiction in terms to say acquisition does 
not produce proprietary right ^^*a 8 ' it is to affirm *^my mother Is a barren woman/^ 
See Baiambhatti Sk. p. 126 IL 24-46.-' Also SuhdMni Text. pp. 44 and 45 
Tr. pp. 112-lli , ;; 
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F^m JM ■ J : . ' 

tbe restriction ..affects the person, not the religious' ceremo.a'y’’^ the 

meaning of this passage is thus expounded^ : “If restrictions respect* 

“ ing the acquisition of chattels regard the religious ceremony, its 
‘‘ celebration would be perfect, with such property only, as was acquir- 
“ ed consistently with those rules; and the celebration of the religious 5 
“ ceremony would not be perfect, if performed with wealth obtained by 
*' infringing the rules; and consequently, according to the objector, the 
“ fault would not affect the man if he deviated from the rule : but 
according to tlie demonstrated conclusion, since the restriction regard - 
“ ing acquisitions affects the person, the performance of the religious 10 
“■ ceremony is complete, even with property acquired by a breach of 
“ the rule; and it is an offence only on the part of a man, because he 
“ has violated an obligatory rule.” It is consequently acknowledged, 
that even what is gained by infringing restrictions, is property : because, 
otherwise, there would be no completion of a religious ceremony. 

( 11 ) From what has been said before, it should not be supposed 
that even what is obtained by robbery and like such means, would be 
property, for, proprietary right in such instances is not recognised by 
the world, and it ( also ) disagrees with established practice. 

( 12 ) Thus, since property, obtained by acceptance or any other s,q 
( sullicient ) means, is established to be temporal, the acceptance of alms 
and similar other modes ( prescribed ) for a Brahmana, conquest and 
similar means for a Kshatriya, husbandry and the likej for a Valkya, 
and -service and the rest for a S'Mra are propounded as restrictions 
inteiuled for spiritual purposes ; while inheritance and like others are 25 
modes stated as common to all, ( vide the text* ): “An individual 
■‘becomes owner by inheritance, purchase, partition, seizure^ or 
“ finding.” 

( 13 ) Here, ( rildha ) “inheritance” is ( used to indicate ) unobstr- 
uctible'* heritage. “ Purchase ” is well known. “Partition” signifies gq 

1. By the venerable (rurti i. e. Prabhakara. 

2. Of Gaulama, Ob. X. 39 ( See p. 982 1. 3 abeve. ) 

3. AequisitioK by occupation cf. Occupetio. / 

4. 
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heritage subject to obstruction^. “ Seizai’e ” or occupation is the appro- 
priation ( such as ) o£ water, grass, -wood and the like, not previously 
appertaining to any other ( person as owner ). “Finding” is tlie 
discovery of a hidden^ treasure or the like. H these reasons exist, 
5 the person is (recognised as the) owner. If tliey take'* place, he liecoines 
proprietor. “In the case of a Bmhmana, that which is obtained l)y 
“ acceptance is additional”— •( the meaning of this text’ is ) that, in the 
case of a BvAhruma whatever is obtained by means of gift &e. is an 
additional ( mode of acquisition ) not coramoiF ( to all trilres )]; simii- 
3^0 arly as to the text *- “In the case of a KsJudrijiii; what is obtained by 
victory^”“additio^al” is again understood. (The meaning is that) In the 
case of a K^hatriya^ whatever is obtained by conr|nest, amercement, 
or the like is ( an additional mode ) not common ( to all the tribes )• 
( So in the text'’ ) “ In the case of a r«%a and a S'/'/ilrn what is 
“earned’’ (as wages by labour)” : Here also “ additional ” is again 
understood — ( The meaning is that )— what is earned as wages by 
agriculture, keeping the cattle'*, or the like, is in the case of a Vaikya 
a ( mode of acquisition ) not common ( to all tribes ), and in the case 
of a Samira, that which is earned in the form of wages by service of 
20 the regenerate, and by similar means, is ( a mode of acquisition ) not 
common ( to all tril)es )• 

Thus, likewise, among the various causes of property which are 
peculiar to mankind, whatever has been stated, as peculiar in the ease 
of certain mixed classes in the direct® or inverse”* order of the trihesi 
e. g. driving of horses in the case of the Sidm, ami like other modes, 
is indicated by the word “earned”; for all such acquisitions assume 

1. fw: 1 2. (HKtrls: I 

3. is the reading adopted here. There is .another reading rh. 

Tr: “ if they are known &c.” 

4. i. «. of Gantama cited above. 

5. sTSWRoi *. «. peculiar or special mode of aeepusition Specially mentioned. 

b. 7. 8. fwiiRijn 

9. — i. e. the issue of a mixed marriage when the father is of a class 
higher than that of the mother. See AohJradhyaya Ver. 91-92 pp. 248, 2,50 above. 

10. — ^is the issue of a mixed marriage where the mother is of a higher 
elaas and the father of a lower one. See Ach3.radhya.ya Ver. 93-94. p. 252. above. 


MJtakshara-’PropnWfl?^ interest of the acquirer 987 

'v^ne iti J 

the form of wages or hire : for according to the ( lexicon ) Trikandee^ 

‘‘ the word uirresa is used to indicate wages or occupation.” All this 
should be understood as wealth acquired by modes not common 
( to all tribes ) 

( 14 ) As for the precept^ (respecting the succession of) ‘the widow 5 
and the daughters’ &c., the declaration (of the order of succession), 
even in that text, is intended to prevent any mistake, although the 
proprietary right be a matter familiar to the world, where many persons 
might ( but for this precept ) be supposed entitled to share the heritage 
by reason of their affinity to the ( deceased ) owner. The whole is 10 
therefore unexceptionable. 

( 15 ) As for the remark, that if pi’operty were temporal, it 
The objection. could not be said “ my property has been taken 

and “away by him that also is not accurate; for a 

The answer. doubt respecting the proprietary right does arise 15 

through a doubt concerning the purchase, or other transaction, which 
is the cause of that right. 

( 16 ) The purpose of the preceding disquisition is this : A 
text^ says *• “ When Brohmanas acquire wealth by a blameable act, 

“ they are purged of the guilt by the abandonment of such wealth, by 20 
“ prayer, and by rigid austerity.” Now, if property be deducible only 
from S'dsira, that which has been obtained by blameable means e. g. by 
accepting presents from an improper person, or by barter, or similar 
other means would not be property at all, and consequently would 
not be property partible amc ng sons. But if the proprietary interest 25 
be a ’Worldly matter then even what is obtained by accepting presents 
from an improper person &c. is property, and may be. divided among 
heirs ; and the atonement above referred to in the text they are 
“ purged of the guilt by its abandonment &c-” regards the acquirer 
*r«’F75 only; but of the sons, however, their proprietary 30 

interest arises by their right of inheritance and 

1. Amara. III. 3-214. 

2. yajn. IL lU, infra. ■ 

3. Of Mana Ch. XL 194. 

46 
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therefore no blame attaches to them, since Man# says : “ There are 

“seven lawful modes of acquiring property, {m-) inheritance, finding, 
“ or friendly donation, purchase, conquest, lending at interest, the 
“ performance of work, and the acceptance of gifts from virtuous men,” 

0 j, (17 ) Next, it is doubted whether the right of property arises 
from partition or the division of a proprietary interest which already 
Tvas existing ? ( 18 ) Of these ( positions ), that 
Another position, of property arising from partition is riglit : since 
a man to whom a son is born, is enjoined to 
10 maintain a holy fire : for, if property were vested by birth alone, 
the estate would be common to the son as soon as born, and the 
father would not be competent to maintain a sacrificial tire and per- 
form other religious duties which are accomplisheii by the use of 
wealth. ( 19 ) Likewise, the prohibition of a division of that, whicii 
15 is obtained from the liberality^ of the father, previous to separation, 
would not be pertinent since no partition of it can be supposed, for 
it has been given by consent of all parties- As says Narada^ 
“ The two kinds of property, vk-, gain of valour and the wealth of a 
“ wife, and also that which is acquired by science — are three kinds of 
2 Q “ property not subject to partition, and so is a favour conferred by 
“the father (exempt from partition)-’* (20) So the text* concern- 
ing an affectionate gift viz. “ what has been given by a husband, 
“ when pleased,® to his wife, she may consume as she pleases, even 
**when he is dead, or may give it away excepting immovable 
“ property,” would not be pertinent, if pi’operty were vested by fairth 
alone. Nor is it right to connect the words “ excepting immovable 
property ” with the terms “ what has been given ” ( in this text ) ; 
for that would be a forced construction by connection of disjointed 

1. Oil. X. 115. See Fmmappa vb, F<fppuvappangm\ 4 Mat!, at page* — 

wliere the court outers into m elaborate discussion of tills and passages of 

the Mitakshara^ for determining the relative positions of a father and a son 
under the Mitakshara. 

2. TOff I. 0. favour, pleasure. 

S. Chapter ; Xlll-d. 4. Of Vislipii. 

5. Of, Mayukha. lY. 10-9 where it is aacribed to Mirada, 

See — Damodar vs Parmamndas 1 Bom. 165. Jagmokmultm vs Mfanpaldae 
10 Bom, 546, St^^ymuni vs MaMmth,.2B All, 353, 
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terms. ( 21 ) As for the text “ The father is master of the gems, 
pearls, and corals and of all ( other movable property ) ; but neither 
“ the father nor ( even ) the grand-father is so of the whole^ immovable 
“ estate ” and also ( the text^ ) i “ By favour of the father, clothes and 
“ ornaments are used, but immovable property may not be consumed, 5 
“ even with the father’s indulgence” — which passages forbid a gift of 
immovable property through favour : they both relate to immova- 
bles which have descended from the paternal grand-father. And 
although after the grand -father is dead his effects become the common 
property of the father and sons, it appears even from this text, that 10 
the gems, pearls, and other movables, belong exclusively to the 
father, while the immovable estate remains common ( 22 ) There- 
fore property is not by birth, but by demise of the owner or by 
partition. Accordingly, since the demise of the owner is a cause of 
property, there is no room for supposing that a stranger could not be 15 
prevented from taking the effects because the property was vacant^ 
after the death of the father before partition- So likewise, in the case 
of an only son, the estate becomes the property of the son by the 
father’s decease, and does not require partition. 

( 23 ) To this the answer is : It has been shown that property is qq 
The Answer matter of popular recognition, and the right of 

sons and the rest, by birth, is most familiar to the 
world, and so it connot be denied : but the term partition is generally 
understood to relate to effects belonging to several owners, mnd 
doel not i-elate to that which appertains to another, nor to goods 25 
vacant or unowned. For the text of Gautama, expresses “Let owner- 
“ ship of wealth be taken by birth, as the venerable teachers direct. ” 

( 24 ) Moreover the text above cited viz.^ “(the father is the master) of 
“ gems, pearls, corals &c.” is pertinent to the supposition of a proprietary 

1. — ^Tke meaning of the text is that, not the father, not even the grand- 
father Is the master of amj of the immoyable property <&c. 

2. The author of this text is not known.- - 

Sec Shri Sitaram PandU vs Shri Harikar Pandit 35 Bom. 169 atp, 18L 

3. irfreqi^T-There being no proprietary right over the property &e. 
on account of the non-existence of the owner ( See Balambhatti Sk. p. 131 ). 

4. liz, of Narada II 1-4, above. 

jT) 
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right vested by birth- Nor is it right to affirm that it relates to im- 
movables which have descended from the paternal grand-fatherj: since 
the text expresses “ nether the father, nor even the grandfatherV’ 
This ruie^, that the grandfather’s own acquisition should not be given 
5 away ■while a son or a grandson is living, indicates a proprietary 
interest by birth. According to tire other opinbn, the precious stones, 
pearls, clothes, ornaments, and other eifects, though inherited from 
the grandfather, belong to the father under the special provisions of 
the law; so according to our opinion also, the father has^ power, under 
10 the same text, to give away such effects, thougli acquired by his 
father. Thus there is no‘‘ difference. 

(25) As for the text of Vishnu^ tv'.'- “(That which has been 
“ given ) by the husband when pleased &c.” which mentions a gift 
through affection, that must be interpreted as relating to property 
acquired by the father himself and given with the consent of his sons 
and the rest: for, by the text® above cited m. “( the father is the 
“ master of ) gems, pearls &c." the fitness of things, only those other 
than immovables, for an affectionate’ gift was determined with 
certainty. (26) As for the alleged disqualification* for religious 
20 duties which are prescribed by the Fetfa and which require for their 
accomplishment the use of wealth, sufficient for such purposes is in- 
ferred from the cogency of the text itself which enjoins their per- 
formance and which is in the nature of a command. 


1. The word ancestral can only apply to the property of the paternal grand- 
father and his ancestors, and not to the self-aeqiiisition of the father. See 
Smjnatk vs Maharaj 8 Luck. 28 ; see also Muhammad Husain vs Kism Nandan 
39 Bom. L. B. 979 ( P. C. ). 

2. eis: That which is stated in the text of Narada cited above. 

3. See no. 1, p. 994. 

4. i. e. Difl'eronoe of opinion. 

6. Cited above at p. 988, 11. 22-24, 

6. i. e. of Nara'ia & Vishnu. 

7- Thus a father cannot give even a small portion of ancestral property to his 
daughter, on the ground that she looked after him in his old age. Jinnappa vs. 
CMmmava 69 Bom. 460; nor can he make a will, Parvatibai va Bhagvant 39 Bom. 693 . 

8. Both Balambhatti & Subodhini explain this by saying that the power to 
perform these is given by special texts which enjoin their performance. 
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(.21 ): Therefore^ (it is settled that ) , ownership in the father’s or 
grand-fatlier’s^' estate is by birth.;. Still, it ( also) stands (.as good law) 
that the' lather has iiidependeiit power ill t^^ ot effects others 

than imiiiombies for iiidispeosable acts ■ of duty, and lor purposes 
prescribed by the texts of law, as gifts through affiectioEj support of 
the family, relief from distress and so forlh/: but he is subject to the 
control of his sons and the rest, in regard' to the immovable estate, 
whether acquired by himself or inherited from his father or other 

1. This test regarding the birth-right : in the ancestral property and the 
father’s power of disposal o?er the same base been noticed in various cases. 

In Baha vs Timmal^ Mad. 357 at p, 362. Tamer 0. J. observes as follows in 
regard to this portion of the Mitalqham : “The e^ect of the several passages taken 
together is that, while the ownership of the son is recogaiised in all property, 
whether the self -acquired property of his father or ancestral, the father has power 
to dispose at his pleasitre of his self-acquired movables, and with a consent which 
his son must give, of his self-acquired immovables; — he has the power to dispose 
of ancestral movables for purposes inculcated by sacred texts, and of ail property 
for indisj^ensable acts of duty; but the son may interdict him, if he applies 
ancestral wealth, whether movable or immovable, to purposes other than those 
sanctioned’^ See also JlnnajjpavB CMmmara 59 Bom. 459 = 37 Bom. L, 
483-487. and 50 Cal. 266-271. 45 All. 90 ( will by the father ). 

The following may l^e noted as some of these. 

JRao Balvant Smgh vs Bafii I{isho 7 *i 25 I. A. 5-11 67 at p. ^S.Gandhi Maganlal 
vs Bm Jadkah 24 Bom. 214. Bachoo-^^ Kushaldas 29 Bom. 61. 

Fonmpa FUlai vs Fappuvciygamjar 4 Mad. at pp 8, 16, 42 &c. 

Gangula vs Ancha Bajmlu 4 Mad. at p* 89. 

Simstmkura Mudali vs Farmti Anni 4 Mad. at p, 103. 

Barasimha vs Venkatadri 8 Mad. 293. 

Nmm Twmkar vs llcmchandm Tamkar 32 Mad. at p, 381. 

(This case discusses the several portions of the Mlt^ishara bearing on the 
father^s right over ancestral property generally.) 

Kali Fm'shad vs Ram Charaii 1 All. 160; Sital vs Madho 1 AIL 396. 

Jamda Kmr vs Bheo Per shad 17 Cal. at p. 36. 

Chandradeo Bingh vs Mata Fersad 31 All. 176, 180, 184, 187, 211. 

Nand Ram vs Mangalmn 31 AIL 369, 

Mohammd vs Nafur Mondul 26 Cal. 824. 

2, Colebrooke translates as ^ ancestral,^ The word in the original text is 

Paiiamahe i. e. belonging to the grandfather. Mr. Colebrooke^s translation 
has been commented on in Jamaa Prasad vs Ram PaHah 29 All. at p. 669 referr- 
i ng to the remarks of Baba J. 0. Chose in his Hindu Law page. 375 ( 2ad Ed. ) 
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Mitakshara — An exception 


-Coiebrookel.ii8-39 

Yajfiacalkya 


predecessor; vkk the test^ “ Though immovables or bipeds have been 
“acquired by a man himself, a gift or sale of them should not be made 
“without convening all the sons. They, who are born, as also they who 
“are yet unbegotten, and they who are still in the womb, require the 
“means of support; no gift or sale should, therefore, be made.” 

^’PageTO. 


( 28 ) An exception to it follows:’ “Even a single individual 

. A. , . , “mav conclude a donation, mortgage, or sale, of 

Ab exception stated, , , ,, , ^ 

''imoiovable' property, diinog a seasoii ot 
^foT the sake of family? aod especially for pious purposes,’’ ( 29 ) The 
T-, , . , iiieaniiig of that text is this: while the sods and 

grandsons are iiimors and inaipable ot giving 
their consent^ or doing similar acts, or while the brothers are so and 
continue unseparated? even one person? who is capable, may 
conclude a gift? hypothecation? or sale? of iininovable property, 
if a calamity affecting the whole projierty require it? or for sup- 
porting the family? or for performing indispensabW'’ duties? 


1. Of V^'i/asa as cited in other compilations — ColebrookiiJ, 

2. BTkasjmti as cited in the Eatnakara &c. — Colebrooke. 

3. See Bhau vs Ilmjhmaih 30 Bom. at p. also sec, Gadud vs Dockappa 40 
Bom. L.E. 539 at p. 543. 

4. and thus render tiie expenditure a valid binding charge upon their shares, 

5. ^^Indispensable duties.'^ The expression in Sanskrit — 

( Avast/am KaHavpc^hu pitT'-imddhadishP) Tr. ‘‘For acts which must be perlormed 
such as obsequies of the deceased ancestors and the like^*' ( see 34 Mad, at p, 434 ) 

This expression has been subjected to judicial criticism— see Govlndarazuiu vs 
Devarabhoila 27 Mad. at p. 209. As regards the term Adi-hind the gike'-at the end 
of the above expression^ Muttiiswami Avyar J. observes as follows in Ponnappa vs 
Pappwtayyangar 4 Mad. at p. 17. The i^hrase Adi both according to Hindu 
law and the rule of construction, refers to annual Bmddkus^ the ceremony of 
upanayana in the case of minors in -the three higher classes, and of marriage in 
the case of girls &c.-— and in short to such coremonies as, if unperformed, would 
entail a forfeiture of caste or status etc,*^ — and it was helddn 21 Mmk 209 that 
that expression could not be extended to the marriage of males. This interpreta- 
tion was dissented from later on in J/. Kamesmara Sasiri vs IVeeraehadu^ 34 Mad, 
whore at p. 434 it is observed, the word Adi— means beginning with ” and 
merely indicates that the father^s ceremony which is named is one out of a group 
of ceremonies.^^ The expression simply means acts, such as the SrMdha and 
the like others which have necessarily to be done.*^ Bee also S2 Bom, 8L 


— Tmtis/er iwY/i cowsmi 0 / aS e/c. 993 

Verse 114 1 


such as obsequies of the ancestors^ ( manes ). ( 30 ) As for the text^- 

Kinsmen, whether unseparated or separated, are equal in respect 
“ of (rights in ) immovables; for one (alone) has not power over the 
“ whole, to make a gift, sale or mortgage”-it must be interpreted thus *, 
among unseparated kinsmen, the consent of all is indispensably 5 
requisite, because, since the estate is held in common, no one is fully 
empowered to make an alienation; but among separated kinsmen, 
the consent of all tends to the facility of the transaction, by obviat- 
ing any future doubt, as to their separation or union; it is not 
required on account of any want of sufficient power in the single jq 
owner, and hence the transaction is valid even without the consent 
of separated kinsmen. (31) Again as for the text,^ — “ Land passes 
“ by six ( formalities ), by consent of townsmen, of kinsmen, of neigh- 
“ bours, and of heirs, and by gift of gold and water.”— consent of 
townsmen is required for the publicity of the transaction, since it is 15 
provided^ that “acceptance of a gift especially of the immovable pro- 
perty, should be public”, but not that the contract remains incomplete 
without the consent of the townsmen: the consent of neighbours 
serves to obviate any dispute concerning the boundary; the use of 
the consent of kinsmen and of heirs has already been explained. 20 . 
( 32 ) By gift of gold and water — since the sale of immovable pro- 
perty is forbidden by the text : “ In regard to the immovable estate, 

“ sale is not allowed ( but ) a hypothecation may be made with the con- 
“ sent (of persons interested),” and since also donation is praised in the 
text: “ Both he who accepts land as a gift as also he who gives it, are £5 
“ performers of a holy deed and shall surely go to heaven,” even when 
a sale is to be made, it should be conducted, for the transfer of 
immovable property, in the form of a gift, delivering with it gold 
and -water ( to ratify the donation ). This is the meaning. 


1. Oolebrooke translates-*' obsequies of the father ’'-but the word jMr when 
used m eonneciion with Bmddha indicates other ancestors also who are dead and 
whose Sraddka is to be performed, 

2. Of Brhaspati XXV — 13. Bee Pmnapjpa vs Po^^pmmyyaiigar 4 Mad. 1 at 
pages 9; 10? 54 where this text has been referred to and discussed. 

3. The author of this passage is not known. 

4. Yajnavalkya II, 176. See 11 1. A. 218 at p. 230, 
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( 33 ) Although the I’igbt of property is by birth alone in the 
estate of the father or the grandfather, we shall mention ( later on ) 
a special rule in the text ( II. 121 ) ‘‘Land which was acquired by 
“ the grandfather &c.” 


[ Colebrooke Sect. 11. ] 

5 ( 1 ) Now^ with a yiew to expound, at what ti ne, liy whom, and 

how, partition may be made, the Author says 

Yajnvalkya, Verse U4, 

U the father makes a partition, let him separate his sons at his 
pleasnre, and either separate the eldest with the best share, or ( if he 
10 choose) all may be ( made ) equal sharers. 

Mitakshara: — ( 2 ) Vibhagam chel pita kuryat, ■if ( ever ) the father 
wishes to make a partition, then ichchhaya vibhajet, he may at his 
pleasure separate, sntan, his sons from himself ; whether one, two, or 
more sons- 

15 ( 3 ) The will being unrestrained and no rule being suggested, 

the Author adds, b}" way of restriction, jyeshtham 
Special rale for the sreshthabhagena, and either ( separate ) the eldest 

share of t e e es . understood^ 

that he may separate the eldest with the best share, the middle-most 
20 with a middle share, and the youngest witli the smallest^ share. 
( 4 ) This distribution of the best and other portions is propounded 
by Mann* : “ The additional share ( deducted ) for the eldest shall be 
“ one-twentieth ( of the heritage ) and ^?hich is tlie best of all the 
“ chattels ; for the middle-most, half of that ; for the youngest, a 
-5 “ quarter of it." 

1. what time &c. — tho Aathor says 
&e.). This portion has been referred to in Kali Parshai vs. Jiameharan 1. All. 160 
( S’. B. ) Where it has been held that “ The son has under the Miiakxhara right to 
demand partition and part of his share in the ancestral immovable projxjrty dniing 
the life-time of the father and against his will.” 

2. *. 8. it follows. ; , 

S. i. e. as given in the text of Mam here immediately following. 

4. Oh. IX. 112. 


Colebfooke I. n. 5-ri jVlItakshara — Periods for Partition. 995 

Ydjflawalkya I ’ 

y»r.?0 114 J 

(5) The term wa, is relative to the subsequent^ alter- 

native viz; sarve wa synh samaihsinah, or [all may be equal, sharers, ue> 
or all, namely, the eldest and the rest, should be made partakers of 
equal portions. 

( 6 ) This unequal distribution, moreover, is allowed in reference 5 
to property acquired by himself.' But, if the wealth descended to 
him from a line oP ancestors, an unequal partition at his pleasure is 
not proper, as equality of ownership (over such property) wilP be 
declared ( further on ). 


( 7 ) Under the texU “ If the father makes a partition &c.", 
T, • j i! -n when the father desires separation, that is one 

period tor partition. Another period, also, is 
when, even when the father is living, but is indifferent to wealth and 
disinclined® to pleasure, and when the mother is incapable® of bearing 
issue — at such a time a partition is admissible merely at the option of 
the sons’, even against the wish of the father, as is shown by Narada, 
* Page 77 partition subsequent to the demise 

of both parents by the text® J “ Therefore, let the 
“ sons divide the wealth equally, when the father is dead”, adds^ “ Or 
“ when the menstruation of the mother has ceased, and the sisters are 
“ married, or when the father’s sexual desire is extinguished, and he 
“ has become indifferent to worldly interests-” Here the words “ Let 
“ the sons divide the wealth equally ” are understood. Gautama’® like- 
wise, liaving said “ After the demise of the father, let the sons divide 
“ his estate,” states a second period, “ or when the mother is past 


1. — Hereafter to be stated. 

2. Colebrooke translates from his father but the expression is 
pitrkramayate ) Tr. descended from an unbroken 3ine of male ancestors. 

3. Yajhavalkya 11^ 121. 4. Yajhavalkya 114. 

5. {%fiF?:iTi 0 r — is satiated or fed np with pleasures. 

6. Lit. it means — and when the mother has ceased to menstruate. 

7. The Sanskrit expression is at the mere option of the sons. The 

word is used in a collective as also in a distributive sense. It may therefore 
be at the option of one son or of more. 

8. Ch, XIIL 2, 9. Oh. XllL 3. 

47 ' 


10, Oh. 13. 



996 Mitakshara, Sulapani — Parfitim by Father. 

, L ycrm Ihi 

** cWld-bearing,” and a third jieriod has been indicated viz., “ while the 
“ father lives, if he desires separation.” So, even while the mother is 
capable’ of bearing more issue, though the father be unwilling, if he 
be addicted^ to vice or afflicted with a lasting disease a partition 
5 is admissible by the choice of the sons. As says Satikha ; “ (Even) when 
“ the father does not wish, partition of inheritance takes place if lie be 
“ old, disturbed in intellect, or diseased.” ( 114 ). 


Sulapani 

Now the Distribution. 

10 Yajnayalkya, Verse u4 

The father, if he makes a distribution of Eis self-acquired property, 
then he may make the sons sep.arate according to his wish, and not the 
wish of the son. 

As says Vighnu* ■: “ If the father separates the sons, he may make the 
15 “sons separate according to his wish in regard to property acquired by 
“himself. In regard to the grand-father’s property, however, the oxvnership 
“of the father and the son is equal; partition cannot he according as he 
“may wish, ” Here ownership is the cause. 

So Devala : “ When the father is dead, the sons may divide the 
20 “father’s property. There will be no ownership of- these when the father 
“is living and faultless.” Faultless, i. e. not degraded. 

At some places Narada^ mentions a division by the wish of the son 
even in regard to the father’s acquisitions, thus : “ When the mother has 
“ceased to menstruate, and the sisters have been married, when the father’s 

1. ( Lit. ) has { yet ) the menstruation. 

2. Km translaiaon of Mr. Oolebrooke is retained here — bat the expression in 

Sanskrit “ when his conduct is not in conformity with (the rules of) 

Dharna ” — has a wider meaning and force. Being addicted to vice is only one 
phase of “the conduct not being in conformity with Dkarmri ”, and the son would 
thus have a wider range of circumstances under which he can ask of a partition. 

Moreover, in explaining the text of §mkha in the next line Balambhatta 
gives ^ an equivalent of — which Oolebrooke has translated 

as “ disturbed in intelleet. ” According to Mm the two expressions bear an 
identical meaning and would mean — “ When the father has become irreligioas, ” 

3. Oh. SVH, 1-2. 4. Oh. SHI. 3 
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“sexaal desire is extinguislied, and he has become past ( all ) desires,” 

‘ Sexual desire is extinguished, ’ j. a, when his capacity for sexual 
enjoyment is gone. ‘Past ( all ) desires’ i. e., from the householder’s position 
to that of the hermit. 

J yeshtham wa, ‘ Or the eldest &c.’ i, e., he should separate them with the 5 
largest share for the eldest. Or he may so make ( the partition ) that all 
may become equal sharers. So Narada* : “ B'y the father himself, those 
‘‘who have been separated into equal or less shares of the property, for them 
“that itself is the law ; indeed,, the father is the master of all. ” ( 114 ). 

(8) Partition at the pleasure of the father has been stated to 10 
of be of two sorts rc., equal and unequal. In this connection, in the 
case of an equal partition the Author adds a particular rule 

Yajiiavalkya, Verse 115. 

If he make the allotments equal, his wives^ ( such of them ) to whom 
no Stridhana^ had been given by the husband or the father>in<Iaw, must 15 
be made partakers of equal portions. 

Mitakshara : — ( 9 ) When, by his own choice, the father makes all 
his sons partakers of equal portions, then, the wives also should be 
made participants of shares equal to those of sons. Yasam, &vdi, of the 
wives, bhartra swasurena wa stridhanam na dattam, to whom no strldhana 20 
had been given by the husband or by the father-in-law. But if strldhana 
had been given ( to a woman ) the Author directs further on* ( verse 
148 ) half a share to be allotted to her ( in the text ) : “ or if any had 
“ been, given, let him assign a half. ” ( 10 ) If, however, he make the 

allotments by allotting the best share, &c., to the eldest &c., then the 25 
wives do not get the best or such other portions, but receive equal 
shares of the aggregate from which the special shares have been 

1. Ob. XIII. 15. 

2. A wife gets tliis sliare only after the actual distribution, PratapmuU Vg 

Dhamhaii 6S Cal. 691, ( P. 0. ). Eaoji Anant 42 Boin. 538. 

3. Coiebrooke translates the word Strtdham as separate property — Having 
regard to the technical character of this expression^ and having regard to the fact 
that the word is more properly understood as Strtdhma than by any of its English 
equivaientSj the original word has been retained in the translation. 

4. Shp Nara% vs JmtU Frasad^ 34 All. 508. See Ponnappa vs Fappumyyangar 
4 Mad. 1/20^22 ( F. B. iSumrun Tkahoor vs Chunder Muni Thahur 8 cal. 1,7. 
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, L 115 

subtracted, . as ' alsO' their special additional share as laid ; down by 
Apa$laiiba^:;^VA.iid' the furniture in the house* The omameiits,. are the 
wife^s.Cpro.perty 

SQIapa^l 

YajHavalkya# Verse IIS* 

■Fad, ‘If If the ' father, by his wish makes* them (the sons) 
partakers of equal shares., then the wives also who are without sons should 
be made partakers of equal shares ; to Sirklhana has not been given 

by the husband or any other, by reason of the text : Or if any had been 
10 **given, a half has been declared.” If however. H/rMtoa. had been given, 
half should be given. 

Himself, however, if there be (only) one son, he should take two shares . 
If he has more than one sons, less than two shares. As say Sanklia and 
Ltkiilta : “ He, if he has one son, should make two shares for himself.” 

1 5 Similarly also: “Two shares should he take for himself, when the father 

“makes a partition.” This text® of Narada is even to this effect also (115). 


1. II' 14-8-1). 

Mr. Colebrooke translates The furniture in the house and her ornaments 
are the wife’s ( property ) — ” this is in accordance with the published ^extracts’ 
of the text of Apastajnba. A reference to the test of ^Ipastamba itself, however 
points to a different state of things. This text occurs in the 14th Kkania of the 
2nd Book of Apastamba’s Bharmasutra. This Khandu treats of the Dd^arihhaga 
or Distribution of heritage”. From § 1 to 5 the general line of heirs is men- 
tioned, § 5 mentioning the king as taking by escheat* Then from | 6 begin 
speial rules of inheritance, and § 7 and § 8 give the speial right of the eldest 
son to certain items of property, § 9 mentions the wife’s claim to speial proprty 
and § 10 modifies it to some extent. The text quoted in the Mitakshara is part of 
§ 8 and 9. Paras 7, 8, 9 and 10 run thus : 

In some countries^, gold, black cattle, black produce of the earth is 
the share of the eldest ( 7 ). The chariot, and the furniture in the house according 
to some 1(B). The share of the wife consists of her ornaments, and the wealth of 
the jmtL Thai, however, is oppsed ( 9 ).” 

It will ttius be seen that the furniture in the house ” in the passage 
from 'Ipastamba forms part of § 8 which (together with § 7 ) exclusively mentions 
properties which go to the eldest son, while it is in para § 9 alone that a reference 
to the ornaments of the wife is made. The translation given above and the 
punctuation are in accordance with this reading of the text. 

2. Oh. XIII 12. 


Coleliroofce i; n*ll»i4‘ 
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(11 ) To the two alternatives before stated, mz., “ and either 
“ separate the eldest with the best share or ( if he choose ) all may be 
“ ( made ) equal sharers. ” ( II. 114. p. 994 1. 9 above ), the Author 
propounds an exception. 

Yajnavalkya, Verse 116 ( 1 ). 5 

Of one who is able and who is not desirous of having any share, the 
separation may be effected by giving (him) a trifle. 

Mitakshara : — ( 12 ) To one who is himself competent to earn 
wealth, and anihamanasya, mho is not desirous of haviny any share, from 
his father’s wealth, i e., who does not wish to have any share, any- 10 
thing, whatsoever, i e-, hinchit, a trifle, an article of no value may be 
given and prthak separation effected, i. e., the division may be 
( thus ) completed by the father ; so that the children, or other heirs 
of that son, may have no future claim of inheritance. 


( 13 ) By the text “ or the eldest with the greatest share ” the 15 
distribution of greater and less shares has been shown. To forbid, in 
such a case, an unequal partition made in any other mode than that 
which renders the distribution uneven by means of deductions ( of 
the special shares ) such as are dictated by «S^ astro, the Author adds : 

Yajiiavalkya, Verse 116 ( 2 ). 20 

A partition made by the father among sons separated with greater or 
less shares, if ( it be ) according to Dharma, is pronounced valid. 

, Mitakshara: — ( 14 ) Of the sons vibhaktanam, separated, nyunadhika, 

with a greater or less share, if such an unequal partition be dbarmyal;, 
made according to Dharma, i. e. as dictated by S'dsira, then that 25 
division, pitrkrta^, made hy the /hifAer, is (regarded as) completely made, 
and cannot be afterwards set aside; this is pronounced, smrtali, by Manu^ 
and the rest. If, however ( it be ) otherwise, it may be set aside even 
though made by the father. As says Narada^: “A father, who is afflicted 
“ with disease, or influenced by wrath, or whose mind is engrossed by 30 
“ sensual passion, or who acts contrary to what the dictates, 

“ has no power in the distribution of the estate." 


1. Oh. IX. H2-117. 


3. Oh. Xni. 16. 
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I 


' Viramltfodaya 

Now the Author begins the Chapter oa Ddyabhdga. Its definition 
has been given by Narada’ : "Where a partition of the paternal estate is 
" instituted by the sons, it is called by the learned — partition of the 
5 " a title at law 

By the use of the two terms paitrya ‘paternal’, ianayah ‘ sons it is 
intended to show that it is indicative of only those relations by propin- 
quity who are connected through his own seed, Vihhdgak, ‘ partition 
/. c., where property is held in common ownership, and when by ptirti- 
10 cular arrangement and the like, that is removed and a restricted owner- 
ship is super-rimposed. Ddya, means ‘wealth,’ L c., wealth which was 
acquired by reason of relationship to the owner. A share of that is 
vibhdga, ‘ partition ’. 

Here, the Author first states the partition when the father is 
15 living. 

yajSavalkya, Verses 114, 115, tiO 

Pita, ‘ the father’, eket, ‘ if,’ vihhagam ‘ a partition’, /..c.,of property 
of his personal ownership as being either his self-acquisition, or pro- 
perty ( lost to the ;family and ) recovered by him; kurydt, ‘ makes,’ then 
20 ichchhayd, ‘ at his pleasure,’ i. e., according as he may desire, by giving 
property more or less &tm,sutdn, ‘the sons,’ he ‘may separate,’ vibhdjd. 
That says Vishnu**: “If a father makes a partition with his sons, he may 
"dispose of his self-acquired property as he likes.’’ Manu'^ also : " When 
“the father acquires ancestral property which was unrecoverable, the 
25 “property he need not divide with his sons if he does not (so) desire ; it 
“is his self-acquired.” The father may leave such recovered property 
(which was lost), but in regard to other property, when the father 
makes a partition, mrve ‘all,’ the sons, should be the participators of 
equal shares. 

SO In regard to the eldest, ‘with the eldest son's share’ i.c., together 
with a tenth or a twentieth part, he should divide. 

Of the sons, moreover, the shares should be made equal to his. 

On the other hand, however, of the father who nmkes the partition, 
of the wives for whom bhartrd wd mahurma wd ‘ either by ( their ) hus- 
35 band or by (their)-father-in-law,’ na sMdhanam dattam, ‘no stridhana had 
been given,’ those wives, and the wives who have stridhana, should be 
made participators of equal property, or should be given shares from the 
______ ^ ____ 3.1X. 209' 



Ccilebroek© I. XL 
Ydjnavalkya 
.Verse 116 ■ 

divided property. If, however, in pursuance of the test of Narada’ viz., 

“ Two shares should he take for himself, when the father makes a 
“ partition,” or in pursuance of the text of Harita viz, : “ Or after 
dividing a small portion, he should take the largest and remain”, he 
(the father) takes a double or a very large share for himself, then from 5 
his own share itself, 'they should be made partakers of equal portions.’ 

SaktasyOf ‘of one who is competent' i. e., who is himself competent 
to make acquisitions, and from the ancestral property, anihamdnasya, 

‘ who is not desirous of having (any share),’ i.e., who does hot wish, 
to such a son, some small share, such as a prastha of rice or the like, for 10 
meeting the objections by his son, ‘should be given by the father, and 
by the brothers also; prthak kriyd, * the separation should be effected ’, 
i. e., the partition should he made. 

Of those who have been separated with the assignment of more or 
less i.c., unequal propert}’’, even such, a partition as made by the father is 15 
pronounced to be ‘legal’, dharmyah. Therefore one should not raise object- 
ions at a later time. As for the father, by reason of the same being 
disliked by the people, such a partition is certainly; illegal. This is the 
meaning. Vide Apastamba® : “ After having gladdened the eldest son 
“by some (choice portion of.liis) wealth, during his life-time, he should 20 
“divide his wealth equally amongst his sons,” ‘by some property’ i.e., by 
a choice portion of his property. By the particular mention of jivat, 

‘ during his life-time,’ he intends that after he is dead, the wife does not 
get a share. ( 114-116 ). 


•> SiilapSi^i 25 

Yajnavalkya, Verse ii6 

^aktasya, “ Able &o. ” One who by reason of his learning &c., is com- 
petent to earn and has no desire for the common property, such a one 
should be made separate by the brothers after giving him a trifle, such as 
a rice-field, or the like, for obviating any disagreement by his sons in 30 
aftertime. 

Of those, however, who have been made separate with more or less, 
by reason of its having been made by the father, that itself is ( according 
to ) law. In such a case no disagreement should be permitted in after- 
time. (116). 85 
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Y&plavalkya 
Verse 117 


*Pasii 78. 


15 


An Objection. 


[ Colebrooke Sect. III. ] 

( Partition after the father’s decease. ] 

( 1 ) The Author next propounds another period of partition, 
5 other persons as making it, and a rule respecting the mode : 

Yajnavalkya, Versa 117(1). 

The sons shonld divide, after the parents, both the assets and the debts, 
of them equally. 

Mitakshara x~-{l ) Pitroh, of the parents L e., of the mother and the 
10 father, nrdhwam, «' <?., after the death. Thus the period (for 
partition ) is shown. By ( the expression the ) sutahi, sons, the persons 
who make the distribution are indicated. By ( the expression ) samam, 
equally, the rule as to the mode ( of partition ) is indicated, i. e., in 
equal shares only, they should divide the assets and the debts. 

( 3 ) But Mann, haviirg premised^ “ after the death of the father 
“and of the mother” and having declared,-’ “The 
“eldest alone may take the whole paternal estate; 
“the others should live under him just as;(they lived) under their father”; 
has said “ The additional share ( deducted ) for the eldest is the 
20 “ twentieth part (of the heritage), as also that which is the best of all 
“ chattels ; for the middlemost, half of that, but one-fourth for the 
“ youngest ”• Of the entire property the twentieth portion, as also that 
which is the best of all the chattels, tliat must be given ( by way of 
deduction ) to the eldest; half of that, a fortieth part, and a middl- 
25 ing chattel, should be allotted to the middlemost, and a quarter of 
it — the eightieth part, and an article ^of low® quality should be given 
to the youngest, and thus Manu has exhibited a distribution with 
deductions among brethren ; separating after the death of the mother 
and the father. 

30 Moreover,® by the’ text’. “But if there be no deduction, the allot- 
“ raent of shares shall be in this manner : Let the eldest son take one 

1. See Jaircm vs. NatJm 31 Bom. 54== 8 Bom. L. R. G34. 

2. Ck IX. 104. 3. Ok IX. 105. 4. Ck IX.112. 

5. Colebrooke Tr. “worst cbattel”. 

6. From here begins the last part of tibe objection against an “equal portion,” 

7. Ch. IX, 116-117. 
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“ share in excess, and the next born one half share more, and the younger 
“ ones one share each ; thus is the law settled thus by allotting to 
the eldest two shares, to the ( brother ) next born a share and a half, 
and to those born next after, one share each, even when without 
deductions, he has directed an unequal partition among brethren sepa- 5 

rating after the demise of the parents. 

And when a division is made during the father’s life-time the 
Author ( ie., Yajilavalkya ) himself has exhibited an unequal distri- 
bution ( by the text ) : “ Or the eldest with the best share ” &c. ( 11. 

114 p. 182 1. 21 above. ) 10 

Hence an unequal partition is admissible even at all times. How 
then is a restriction introduced requiring that “ sons should divide only 
“ in equal shares” ? 

( 4 )The question (put) here is thus answered : True, this unequal 

The Answer partition is found in the S'cisira, still however, as X 5 
it is abhorred by the world, it must not be practi- 
sed, since that is forbidden by the text^ : “ One must not practise that 
“ which procures not the celestial bliss and is abhorred by the people, 

“ even though it be allowed by law”. As for example, notwithstanding 
the direction in the text^ : “Let him offer a big bull or a big goat to 
“a venerable priest,” still as that is abhorred by the people it is not 
practised. Also as “Slay a barren cow as a victim consecrated to 
“ Mitra and Varuna” notwithstanding this direction as to the slaughter 
of a^ow in the text, still as it is abhorred by the people, that is not 
practised. 

( 5 ) It has also been saicFi “ As the law relating to appointment 
“ and also the rule regarding the slaughtering of a cow as a victim is not 
“ now in use, so also is the partition with deductions dot current now." 

( 6 ) Apastamba, also, having delivered his opinion (in the text*). 

‘‘ He ( i.e., the father ) should, during his life-time, divide his wealth 39 


1. Yajfiaralkya I. 15() |>. 365 IL 2-4 above. 

2. Yajnaval^a I. 109 p. 302 11. 30-^32 above. 

3. In a text of Bkatta — ( see Balambbatti p. 139 ) The meaning is that there 

are two Vidhis-one ordained by the Fbda and the other ordained elsewhere than 
Veda, Bee Balamhhatti SuhodMfdf ji. 114:, 4. II. 6-14-1. 

48 
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“ equally amongst his sons,” and by the text^ : “ Some hold that the 
“eldest is the heir ” having premised, as the opinion of some, the 
succession of the eldest to the entire estate, and having exhibited as 
the opinion of others the distribution by ( the method of ) deductions 
5 having regard to (the usage of ) particular places vie.- : “ ( In particular 
'‘countries), gold, black kine, and the black produce of the earth, 
“ belong to the eldest. The chariot and the furniture in the house are 
“ the father’s, and according to some, ornaments, as also property 
“ ( received by her ) from kinsmen belong to the wife,” has refuted it 
10 as being forbidden by S'asira ; and has himself pointed out the prohi- 
bition in the S'usira thus^ : “ It is recorded in Scripture, without dis* 
“ tinction, that Manu distributed his heritage among his sons”’- 

( 7 ) Therefore, unequal partition, though noticed in the S'fisira, 
still as it is disapproved by the world and is contrary to Scriptures it 
15 should not be practised. And for this reason the i-estrictive rule is laid 
down, viz., “ ( the brethren ) should divide only in equal shares.” 


20 


25 


30 


( 8 ) It has been declared that sons may part the effects after tlie 
death of the mother and father. There the Autlior states an exception 
in regard to the mother’s ( separate ) property •• 

Yajiiavalkya, Verse 117 ( 3rd quarter ) 

Of the mother’s ( property ) the daughters ( shall take ) the residue 
( after the payment ) of debts. 

fflitakshara: — ( 9 ) Matur, the Mvihr's property, duhitaro, th dan- 
ghters shall divide, raachchheshai^, ijm residue of debt i the residue 
( remaining ) after the discharge of the debts contracted by the mother* 
Hence, the purpose ( of the preceding part ) of this text is, that when 
the mother’s assets are equal to or less than her debts, the sons may 
*j?age 79 ^ ^ divide them. ( 10 ) The® meaning is 

this : A debt incurred by the mother, must be 
discharged by the sons only, and not by the daughters; but the 

1. AjaostOOTJo n.6.14.8. 2. ILC.14.9. 3. Ii.6.14.11. 

4. THs is a passage from the Taitiinya Veda — Balambliatta. There is a mis- 
take in the print of the text ; for ' ipq *13 t ' read ‘ qg: ’ 

5. See Vithahao vs Mamrao, 24 Bom. 817 — 2 Bom. L. E. 154-156 
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daughters shall take the residue of her assets after the payment off of 
her debts. And this is proper. For by the rale^ : “ A male child 
“ is procreated if the male seed predominate, a female child by the 
“ prevalence of the female,” as portions of the ( body of the ) female 
( parent ) abound in the female children, the Strldkana property goes 5 
to the daughters, and as portions of ( the body of ) the father abound 
in the male children, the father’s estate goes to the sons. 


(11) Even^ there, a special rule has been propounded by Gautama^ 

“ The stndhana property goes to her daughters unmarried, and 
“ ( failing them ) to the unprovided”. The meaning of this is this: If 10 
there be a competition of married and unmarried daughters, to the 
unmarried alone goes the s/nd/jana; and if among the married daughters 
there be a competition between the endowed and the unendowed 
(daughters) it belongs exclusively to such as are unendowed. 

‘ Unendowed ’ means destitute of wealth. 15 


( 12 ) In answer to the question, “ in the absence of daughters' 

“ who should take the residue of the mother’s estate that may remain 
“ after payment of her debte”? the Author adds : 

Yajnavalkya, Verse 1 17 ( last quarter ), 

In their default, the issue ( succeed ). 20 

teaksharS:— (13)Tabhya, in their absence, *. «., of the daughters 
rte i. e., in defatdi of daughters, anwayah, the isstie, u e., the sons and the 
like others, should take. This, moreover, was already demonstrated by 
the text:^ “ The sons should divide equally... after the parents &c.” 
but it is here expressly declared for the sake of greater perspicuity. 25 


1 . Manu, Oil. lU. 42. 

2. See Baiambhatti p, 142 

3. Oh. XXVni-22. 

4 . Of. Y&jnavalhja IL 117» p. 1002( above ). 
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Viramitrodaya 

Now the Author mentions the partition when the father is dead. 

Ya|Havalkya, Verse 117 

Pilroh, ‘of the parents’ of the mother and the father ; i klham, 
5 ‘assets,’ rnam cha, ‘debt also,’ urdhwam, ‘ after them,’ i.e., after the death 
of the parents ; midli, ‘ sons,’ i. e., the issue. Samdn vihhajeyiih, ‘ should 
divide equalh\’ 

Mdtur, ‘ of the mother,’ the wealth, her duhitaro, ‘ daughters ' also, 
equally with the brothers, if a residue remains over after the discharge 
10 of the mother’s debts, then they should take. The debts, the sous 
alone should pay. 

Duhiirn.dmrte, ‘ in default of daughters,’ i. c., in the absence of dau- 
ghters, the daughter’s sons, should get the share which would Imve been 
obtained by their mother. So says Manu’ : “ But when the mother has 
15 “ died, all the uterine brothers and the uterine sisters shall equally divide 

“ the mother’s estate. To the daughters of those ( daughters ), to those 
“ even according to proportion.” “Should divide the property,” is what 
follows. In the text of Narada : “ Of the mother, the daughters j in the 
" absence of daughters, the right for an equal share is of the maidens 
20 “ only.” That has been stared by Brahaspati®: “ Siridhana shall belong 

‘‘ to the children ; the daughter also will be a sharer in it, if she be not in 
" coverture ; the married, however, gets just a trifle as a mark of honour.” 

‘ To the children,’ i. c., to the sons. ‘ In coverture ’ i. c., married, ‘ as 
a mark of honour ’ i. e., resulting as an indication of simply res- 
25 pectful regard. ‘ A trifle ’ such as a cloth &c. Gautama’’ : '/ The 
“strldhana property goes to the daughters unmarried, and (failing them) 
“to the unendowed.” “ ‘ Unendowed ' means childless, unlucky, and 
“having a poor husband,” so says Ratnakara. Manu’: “Whatever may be 
“the separate property of the mother, that is the share of the unmarried 
30 “ daughter.” Yautakmn ‘ separate property,' at the time of marriage, 

received from the father and others. Vasi.stha® t " Now the distribution 
“ of ddya among brothers. And those women who have no children, for 
" them, until after they bear sons,” ‘ women ’ here has connection with 
( the word ) ' brothers.’ Similarly of a widow about whom there is an 
35 expectation for a son, a share for a brother’s wife should be constituted. 


1. Ch. IX. 192, l‘J3. 
4. IX. 139. 


2 . XXV. 85 . 

6 . XXVII. 40 - 41 . 


3. xxvni. 22. 
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Verse 117 J 

On a son being born to her, that share shall belong to the son. Upon a 
certainty of the absence of a son, however, that portion should be tahen 
by the husband’s brothers and the like. 

After the father, sa 5 ''s Brbaspati’ *• “ In his absence, however, the 
“mother shall take an equal (share) to that of a son. The mothers shall ^ 
“take equal shares with these, and the maidens a fourth part." ‘Mother’ 
f.e,, one having sons. ‘ Mothers ’ f. e., the step-mothers without sons. 
These are all entitled to a share equal to a son’s. Of these, the sister 
/. e., the unmarried daughter (of the father ) becomes entitled to a 
fourth share in the father's property. This is the meaning. 10 

Vyasa : “ The childless wires of the father, however, have been 
“declared to be partakers of an equal share. ”(117 ) 


Siilapaijii 

The Author mentions partition after the father’s death. 

Yajnavalkya, Verse 117 15 

When sons, all are of eminent qualities or of inferior qualifications, 
then after the death of the mother and the father after making equal 
divisions of the father’s property as also of the debts, should make the 
distribution. 

What, moreover, has been said by Manu® viz,, “ Of the eldest, the 20 
“twentieth (part) shall be the additional share,” that has a reference to the 
young,est when of inferior qualifications. In the case of those with high 
qualifications, a prohibition for an additional share having been laid by 
himself viz., “ There is no additional share from among ( brothers ) 
“equally skilled in their occupations.” 25 

The property of the mother, as may remain after discharging the 
debts, the daughters should make equal ( divisions ) and take, Gautama^ 
states a special rule : “ The Stridhana is of the daughters, unmarried as 
“well as the unendowed.” ‘Unendowed’ i.e., although married, the 
childless, the moneyless, the widowed, as also the unlucky, 3 q 

In the absence of these, the issue, t. a, the sons, sons’ sons, and the 
rest. (117) 


1 . Ch. SXV 64, 


2 . Ch,IX lX5, 


a. XSVHI 24, 
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[Colebrooke Sect. I? 3 

[ Effects not liable to partition. 3 

(1) The Author mentions things not liable to partition. 

Yajnavalkya, Verses 118, 119 

5 Without detriment to the paternal estate whatever else is acquired by 
a man himself, as a present from a friend, as also a nuptial present, 
shall not belong to the co-heirs ( 118 ). 

Nor shall he, who recovers hereditary property which had been taken 
away, give it up to ( his ) co-parceners, nor also what was gained by 
10 learning ( 119 ). 

Mitakshara: — ( 2 ) Pitrdravyawkodhena, without detriment to the 
estate of the father or the mothet', yat swayamarjitam, tJiat v:hie]i 
is acquired hj a man himself, mailram, a present jfom, a friend, 

i. e-, obtained from a friend, audwahikam, a nuptial present, i e., 
15 obtained at the marriage, tat na bhavet, that shall not belong, 

dayadanam, to the co-parceners, L <?., the brothers. Any property, 
whatever, which had descended in succession, kramal, from paternal 
ancestors, hrtam and, had been taken away by others, and thi’ough 
inability or any other cause, had remained unrecovered by the 

20 father and the rest, he among the sons, who recovers it with the 

consent of the rest, tad dayadebbyo na dadyat, shall mi give tip to (his) co- 
parceners, ie., to the brothers or the rest; the recoveror alone shall take 
it. (3) Here, if it be land, the recoverer takes the fourth part, but the re- 
mainder, however, belongs to all equally; assays Saqkha “If one alone 
25 “ recovers land ( inherited ) in regular succession and which had been 

“ formerly lost, having first given him a fourth part, the rest^ may 

1. Including the acquirer himself — Balambhatfi 

The rule here stated “ was intended to apply strictly to hereditary property 
of which the memters of the family had been violently or wrongfully dispossessed 
or adversely kept out of possession, for a length of time: — “Property unjustly 
detained which could not be recovered before ” is the import of Manu IX. 209,'’ 
Visalatchy vs. Ammasami, 5 Mad. H. 0. B. 150 at 157. See also West and Biihler 
on B[indu Law, p. 71 ( 3rd Edn ). Accordingly it was held, in Bajaba vs Tnmhak, 
34 Bom. 106, where certain family property was allotted to a member of one 
branch of the family in virtue of a compromise and the same was purchased by a 
member of another branch with his own; money not forming part of the joint 
family property, that the rule stated in the text here did not apply to such a case, 


Coiebrookei.iT.4-n mtak&hark—8df-acquMim ll 

Id^namlkija ; j . ^ 

Verses: 19^ ,yj 

“ divide the remainder according to their proper shares.” ( 4 ) In die 
expi'ession, “In regular succession” the word “inherited” is understood- 
( 5 ) Likewise, yallabdham,’dc/jai! tras vidyaya, by learning, ie-, by 

the study of the Vedas or by teaching or by expounding the meaning 
of the Vedas; that also he need not give up to his co-parceners, but 
the acquirer himself should alone take. 

(6) Here, moreover, the expression “ without detriment to the 
“paternal estate, whatever else is acquired by a man himself” must be 
everywhere^ understood. Without detriment to the paternal estate 
what was obtained from a friend, without affecting the paternal estate 
what was obtained as a nuptial present, without expenditure of ance- 
stral property what was recovered of the hereditary property, without 
use of the paternal wealth what is gained by learning, and thus it is to 
be connected with each member of the sentence in this manner. 
And hence, at the charge of the patrimony, what is obtained from a 
friend as the return of an obligation conferred, what is received as a 
nuptial present at a marriage concluded in the Asura^ form or the 
like; and what is recovered of the hereditary estate by the expenditure 
of paternal wealth, and what is gained by learning acquired at 
the expense of ancestral wealth, all that must be shared in by all the 
brethren and also by the father. ( 7 ) Moreover,^ from the very fact 
that the clause “without detriment to the paternal estate” is in every 

1. i, e.^ witli all, i. e,, must be taken by implication to bo predicated of 

eaeli kind of individual acquisition enumerated immediately further on. 

2. At the Asura form of marriage, receipt of money by the father or his 
kinsmen from the bridegroom is the principal feature. 

3. The reading here adopted is in accord with that of the Suhdkiui ( see 
Collections^ VoL II, p. 50, IL 7-10 ). The commentator says that as these acqui- 
sitions ( viz.^ friendly gifts &c. ) made at the charge of the patrimony are liable 
to be shared, so anything obtained as a mere gift, pure and simple, and not being 
included among these acquisitions must be subject to partition though procured 
without the use of the paternal goods. 

The author of the Balrmhhatti gives another reading, ds., ^ rpTf (jaa tatha-) 
not thus and according to this reading donations pure and simple will be ex- 
cluded from the common partible property, Even there, the Author notices thfe 
reading given and adopted in the text here* ( See Balambhatti, Sk* p* 144 H* 


iolo 
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10 


15 


place' even ■ what is obtained as a gift/ ^witliont waste of' 

the .patrimony, is liab!e,.to partition. But, if that. lYere ' not ^ oncler- 
stood 'with every niiember of the 'text,' it ( s. <2.;. the text ) need not 
have ' commenced by specifying ■ “ gifts from friends, ” ‘/nuptial 
presents and other similar acquisitions. 

^^..Page m ; 


.( 8 ) ' .It may be urged- that the' enumeration of friendly gifts .and 

' An Ob ectioB similar acquisitions is pertinent, as showing that 
' ” ■ , gains are exempt from partitioiq even though 

■obtained at the' expense of the patrimony. To this the reply is: 
Tlie Answer Were it SO, it would be inconsistent with -welh 
established' usage/ and also would contradict the 


text of 'Naraila^ in regard to gains of science, vk*, He, who maintains 
^‘the family of a brother while he was acquiring learning/ shall take 
‘‘a share in the gains of learning, be he ever so ignorant (himself)*” 
Moreover, the definition of wealth, not partkipatable, as being 
acquired by learning is propounded by Katyayana^ thus : ^That wealth 


1. ( Prati-graiia ) — is a gift pure and simple. 

2. the received practice of unerrlDg persoas. Coiebrooke. 

8. Cb. XIII. 10. 

4, — 3r%pE^is to acquire - a free translation would be — wMIe be 
was receiving education. Tbc meaning is that such knowledge would not be 
knowledge acquired exclusively by tbe acquirer alone^ but jointly with tbe help of 
a brother wbo took care of bis family. And this is a fair rule. 

5. This definition of KaUjayana is not exhaustive. See Dwrga BtdJmki 

82 All, 305 at p. 312. and also observations in Gbose^'s Hindu Law. Second EiL 
p. 520-521. Tbe result of tbe rulings on this text Is — that tbe fruits of an ordinary 
elementary education could not be regarded as tbe gains of science acquired at tbe 
expense of ancestral wealth, Metharam tw Eemchaml, 20 Bom. L. E. 566; 45 1. A. 4L 

See Fmlie^ Vuhr ChttpvB Surga Ohttg. 1 Mad* 252. s, c. 4 I. A. 100-llH. 
Lackmln Kmr YB DeU Frasmlf 20 AIL 435 approving Lahknuu vs Jammku 
6 Bom, 225 and Knshmji vs J/w 15 Bom. 32. 

The detriment to the paternal wealth must be of an appreciable character, the 
mere fact that some patrimonial wealth was used for some time will not convert 
self-acquisition into a joint property. Smheko Iiwmar vs Dharma I>«.s\ 28 AIL 347, 

Grains of prostitution were held to be self-acquisition* Umnotjum vs Smrmmi, 
4 Mad. 330. A VakiFs gains were- also held to be bis self-acquisition. Burmsah 
Gmdhandku vs D* Naramnmak^ 7 Mbd, 47. See also BhamMami ZaU vs Gmipat 
Lah 10 Cal. 122* and BhagirtUhai vs SuimUv^ Bom. H. 0. F. (1880) page 126. 
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An objection. 


“ which is gained by means of learning acquired from another with the 
“ help of maintenance received from strangers, is termed acquisition 
“ through learning.” (9) Moreover, if the expression “ without 
“ detriment to the paternal estate” be taken as a separate clause, any- 
thing obtained by gift would be exempt from partition contrary to 
established usage. ( 10 ) This very thing has been made clear by 
Manu^ t “ What one acquires by his labour without using the patri- 
“ mony, he need not give up to the co-heirs ; nor what he has gained 
“ by science. ” ( 11 ) JSy labour — by service, war, or the like, 

( 12 ) Indeed it is unnecessary to declare, that effects obtained 
as presents from friends, and similar acquisitions 
made without using the patrimony, are exempt 
from partition, since there was no rule directing a partition (of these). 
It is a well-known rule that what is acquired by one belongs to him only 
and to no other person. While a prohibition ( necessarily ) implies a 
possible^ supposition of the contrary. 

(13) Here a certain writer suggests the existence of a previous » 
supposition thus 5 “Whatever property the eldest acquires after the 
“ father’s death, a share of that belongs to the younger brothers, pro* 
“ vided they have duly preserved learning,” by interpreting this text,® 
to mean — that ‘if the eldest, youngest, or middlemost (acquire property) 
whether after the death of the father or when he is not dead, ( a share 
shall accrue ) to the rest whether younger or elder’, grounds do exist 
for infewing a supposition that gifts from friends and the like are 
liable to partition, whether the father be alive or dead, and so this^ is 
prohibited. 

( 14 ) The argument is erroneous. Here there is no prohibition 
of anything arising by inference, but an explana- 
tory® repetition of what was demonstratively true: 


The answer. 



1. Ch.IX. 208. Lord Sumner has summed up the entire case law in Gokutehani 
vs Hukmehand 48 I. A. 162, See Act XXX. 1980 under which all self-acquisitions 
have been made indivisible. The Act has, according to S. 2 (b), retrospective effect. 

2. If# — or things ififf — are things previously known or assumed as established. 

3. Of Mann Oh. IX, 204, 

4. i.e., the rule which may be set up aS arising from inference or implicabionSi- 
d. stgqif— An explanatory repetition of dr reference to what is already mea- 

tioued. 

49 
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ioi2 Mitkkshara— Things not partible, 

L , Verses lis-119 

£or most o£ the texts in this chapter are merely^ repetitions o£ what is 
already well-known to the world. 

(15 ) Or you may be satisfied with considering this as an ex- 
ception to what is suggested by the text^ : “ All the brethren shall be 
5 “ equal sharers o£ that which has been acquired by them in concert." 

And it is therefore a mere error to deduce such a suggestion from 
the word “ eldest " and the like in the text^ before cited viz '• “ What- 
“ ever property the eldest acquires after the father’s death &c.” 
Therefore this passage must be interpreted as an exception to tiie 
10 general doctrine, deduced from texts concerning gifts from friends 
and the rest viz’ that they are exempt* from partition, both before 
the father’s death and after his demise. 

( 16 ) So, other things exempt from partition have also been 
enumerated by Manu-^: “ Clothes, a vehicle, an ornament, cooked food, 
15 “ water, and women, ( property intended for acts which help ) the 

“acquisition* and preservation of property, as well as the common 
“ way, are declared not ^liable to partition.” ( 17 ) The indivisibility 
attaches only to clothes which are not worn. What is worn by each 
person belongs exclusively to him. As to what was worn by the 
20 father, these should be given by the brethren partitioning after ( the 
death of ) the father, to the Brahmana who partakes of the food at his 
obsequies t As says Brhaspali*, “ The clothes, ornaments, bed, and 
“ similar articles belonging to the father, as also his vehicle and the 

1. — Balambhatta thus explsiins the two 153 s I — “The 
first excludes the suggestion that it was established by the rule of Sastra, and the 
second excludes the suggestion of a prohibition. ” 

2. Of Brhaspati Oh. XXV. 14. — ^Balambhatta. 

3. i. the text of Mann IX. 204, cited above, at p. 1011. 

4. There is a mistake in the print of the Sanskrit on page 80 1. 16: Instead 

of qr read 

5. Ob. IX, 219. 

6 . is the acquisition of something not in the possession of the owner 
( SWIFTW nwopa; ), and is the preservation of that which has been acquired (qttp?T 

). As sacrifices and other pious acts farther such acquisitions and preservat- 
ions, Coiebrooke has translated the expression as sacrifices and pious acts. This 
term has been explained by Vijnanesvara himself further on (see p. 1014 11 , 9-25). 

7. Easement. Shantaram BaUrishm vs WaTaau Gopal, 47 Bom. 389. 

8 . Oh. XXV. 85. 
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“ like, should be given, after honouring him* with fragrant drugs and 
“ flowers, to the person who partakes of the funeral repast.” But new 
clothes are indeed subject to distribution. 

( 18 ) A vehicle i e-, the means of conveyance, such as, horses, lit- 
ters and the like. Here also, that on which each person rides, belongs ^ 

exclusively to him. As for the father’s, (it should be disposed of ) 
similarly as the clothes. If the horses and the like be numerous, they 
must be distributed among co-heirs who live by the sale of them. If 
there cannot be a division on account of the unevenness of the number, 
they belong to the eldest; Vide the text of Mantf: “Let him never 10 

“ divide a single goat or sheep, or a single beast with uncloven hoofs; 

“ a single goat^ or sheep it has been prescribed, belongs exclusively to 
“ the eldest.” (19) As to ornaments also, that which was worn by each 
person is exclusively his. What was not worn, is common, and is 
indeed liable to partition. “Such* ornaments, as are worn by 1^ 

“ women during the life-time of their husband, the heirs ( of the 
“ husband ) should not divide among themselves; those who divide 
“ become degraded.” By specifying particularly “ such ornaments as 
“ are worn ” it appears that those which are not worn are liable to a 
dmsion. ( 20 ) Cooked food— such as boiled rice, sweet cakes and the like- 20 
that also is exempted from partition (and) should be consumed accord- 
ing as circumstances allow. ( 21 ) Water i. e-, a reservoir of water, 
such as a well and the like. And that being uneven,^ must not be 

divided by regard to its value, but is to be enjoyed by tuims.® 

(22), Women, i. <?., Ddsis when uneven, must not be divided 25 

by ( regard to ) the value, but should be made to work by turns. 


1. Colebrooke Translates them. Meaning that the worship with fragrant 
drugs and flowers is to be offered to the things given and not to the person to 
whom they are given. It is better that the worship is taken to be offered to the 
recipient of the things than to the things themselves. 

2. Ch. IX. 119. 

3. Knlluka and other commentators of Manu add that not even the price of 

such is divisible, g I 

4. Manu IX. 200. 

5. ‘ incommensurate * ‘ indivisible in equal parts ’ would give an 
accurate idea. 

0, See Govind vs Tnmhah 36 Bom. 276—277. 
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■“ Colebrooke I. iv. 22»26 

Ydpiavalkya 


t But women kept^ in concubinage (by the father ), such as adulteresses^ 
and others, although even in number, must not be shared by the 
sons, the text of Gaatama^: “ Nor shall there be a partition of 
“ women connected (with the father or other membei’s of the family).” 

5 ^apago 81 (23) The term YogahJiema is a conjunctive com- 

pound word made of ( the two words ) F<7^a and 
. Knlmna- By the word Toga is signified a cause of obtaining some- 
thing not already obtained — i a sacrificial^ act to be performed 

with fire consecrated according to (the rules of ) S'ruti and Stnrti- 
'10 jBy the term Knhema is denoted an auspicious act which becomes the 
.means of conservation of what has been obtained, such as the giving 
of alms elsewhere® than at the altar, or the making of a tank, or a 
garden and the like. Both these, though ancestral, or though accom- 
, plished at the charge of the patrimony, are indivisible as Laugakshi 
|15 , declares s “The learned have named a conservatory act KsJiema, 
“and a sacrificial one Toga ; and both these are pronounced indivisible, 
“as also the bed and the seat®.” (24) Some hold, that by the compound 
. term Togahlmm, those who effect sacrificial and conservancy acts are 
, intended e. g. the king’s counsellors, the stipendiary priests, and the 
.rest Others say, parasoles, cow- tails, weaponSj shoes, and similar 
things, are meant ( 25) The Common way ^ or road of ingress and egress 
. to axid from the house, garden^ or the like, is also indivisible. ( 26) As 
to the exclusion of land from partition as stated byUsaJias(in the 
text):‘‘saGrificial gains, land, written documents, prepared food, water, 


'I. term oeciirs later on at 11-290 and VijBanesvam explains 

it thns : female slave kept in the house and restrained from having intercourse 

with other men as a safeguard against any breach in the service 
, pi^Fr fr^m^r Also see 3fs$, IMdari vs 

Nmindra, 1 Luck. 184; and Bai 3fonghibai vs Bed Nagukdf 53 I. A. 153. 

2. See mrada Oh. XII 49-53. 3. Ch. XXVHI, 47. 

4. is obtaining something not secured. ( and ^ is 

the preservation of that which has been secured, ( ). 

— ^The two kinds of acts which are the means of acquisition and pre- 
servation are called and ^ and are thus defined : 

ne— ctt: %a[T5Tt =1^ I strmw u 

0 . Erecting an outer sacred wall would also be another way 

of translating it and may suit the context. 

6, it as ehair/^ 


Ciil0i>focike i 
Ydjnavalkya 
Verses 
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“ aad womeiij are indivisible among kinsmen even to the thousandth 
“ degree,” that has a reference to sons of a Brdhnana by women of the 
Kshatriya or other castes, FicJs the texts^ “Land obtained by accept- 
“ ance of donation, must not be given to the son of a Kshatriyd or of 
“ any other wife of an inferior tribe; even if the father give to such 5 
“ sons, on his death, the son of the Brdhmant wife may resume it.” 

( 27) Sacrificial gains, ie- acquired by officiating^ at religious sacrificial 
performances. (28) What is obtained through the father’s favour, 
will be subsequently® declared exempt from partition. The supposit- 
ion, that any thing, acquired by transgressing restrictions regarding 10 
the mode of acquisition, is indivisible, has been already refuted.^ 

( 29 ) It is ( thus ) settled that whatever is acquired at the charge of 
;the partimony, is subject to partition. But in such a case, the acquirer 
.shall have a double share under the text of Vasishlha®: “ And if any 
“one, among them,® has made himself alone an acquisition, he may 15 
“take a double portion of it.”^ 


Viramitrodaya 

Now. the Author states property which is not liable to partition 
Yajnavalkya, Verses ii8, up 

W ithout detriment to i.e.without spending the property of the parents, 2 0 
what property otherwise, i.e. such as by trading in merchandise and like 
means has been' acquired by himself, what moreover was maiiram,*a 
friendly gift,’ i. e. obtained from a friend, and also audwdhikam, ‘nuptial’ 
obtained at a marriage, tat, ‘that’, is not liable for distribution among 
othef ddyadawdwi, ‘co-parceners Even property which had descended 25 
in succession from the ancestors, such as the father, grandfather, &c.» 
and having been taken away by others, and was not recovered by the 
father &c., owing to incapacity, the one who recovers by his own capacity) 
such, property he should not give to the co-parceners. That has been 
t declared by -Katyayana®: “With the help of maintenance preferred by 30 

1. Of Bjrhaepafci Ch, XXV. 30 — Baleanbhatta. 

2. STRTJR ( causal ) i. e., by causing a sacrifice to be performed by another. 

3. II, 123 (1) 4. See p. 987 11. 25 etc. 5. Oh. XVII. 51. 

6. i. e., brethren separating. 

7. In a recent case a special (half) share was given to a member in view of his 
important services to the family. Anmthaehari vs Krishmsieami (1938) Mad. 410, 

; 8. Verse 867, 



1016 Viramitfodaya» SQlapani—iJrtsJs rcolebrooke l. iv. 

I Yu^ftavalkya 

L Verses IIS-IIO , 

“strangers when the learning was acquired elsewhere, wealth obtained on 
“account of such learning is termed acquisition through learning. " Here 
also, according to Prakasa, the basis of indivisibility is the absence of any 
connection with the paternal estate, that is not proper; because the 
5 fault of uselessnesss would arise by the separate mention. 

This, moreover, is not liable to partition when ( his ) family is not 
maintained by the co-parceners during the period of the acquisition 
of learning by him; if not, it is certainly divisible, vide this text of 
Katyayana': “He, who maintains the family of a brother while he was 
10 “ acquiring learning, shall take a share in the gains of learning, be he 
“ ever so ignorant (himself)”. 

By the use of the first cfia is indicated what was obtained respect- 
fully at the time of the Madhuparka (reception) as stated by Manu. 
By the use of the word cha a second time, however, are added “ What 
15 “ was given by the grandfather, or by the father out of affection, that 

“ should not be taken away from him, as also that which may have been 
“ given by the mother”, as stated in this text of Vyasa, as also that which 
the Author will state hereafter. By the use of the word cva, 'only’, twice, 
are excluded (both those kinds) by regard to their having no connection 
20 with the paternal wealth. By the use of the word ‘however’, the co- 
operationof any other co-parcener in the recovery is excluded. (118,119). 


Suiapani. 

The Author mentions property not liable to partition 
Yajnavalakya, Verse n8 

25 Without injury to the paternal estate, by husbandry and like other 

means, what has been acquired elsewhere, acquired through friendship, or 
received at marriage, that is not capable of distribution among the 
sharers ( 118 ). 

Yajfiavalkya, Verse up 

30 Property descended from the father, grand-father &o., and lost by 

the father through the absence of strength, he who recovers it back, need 
not give it back to the sharers if he is unwilling. Similarly what is 
gained through learning he should also not give. Katyayana mentions 
gains of learning: “With maintenance offered by another, when a 

35 “ man acquires learning, what is obtained in due ‘course with this, that is 

“ called gains of learning.” ( 119 ), 


1. As found in Narada Ob. XIII. 10, 
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Ydjnavalkya I 

Verse ISO {1-2) J 

( 30 ) The Author propounds an exception to this rule 
Yajnavalkya, Verse 120(1 ), 

But if the Common stock be improved, an equal division is ordained. 

Mitakshara : — ( 31 ) Among unseparated brethren, samanyarthasya, 
if the common stock, samutthane, be improved, i. e-, augmented by any 
one of them through agriculture, commerce, or similar meanSj an 
equal distribution nevertheless takes place ; and a double share is not 
allotted to the acquirer. 


Viramitrodaya 

To this the Author mentions an exception 10 

YajSavalkya, Verse 120 (i) 

In the money-earning business carried on by all the brothers 
together in common, however, such as in the form of agriculture, trading 
in merchandise &c,, all have an equal share. By the use of the word 
tu, ‘ however,’ the A uthor discriminates the indivisibility in the case of 15 
acquisitions made without the use of the paternal wealth. 120 (1). 


[ Colebrooke, Sect. V. 1 

[ Equal rights of father and son in ancestral property. ] 

( 1 ) The distribution of the paternal estate among sons has 
been shown. The Author next propounds a special rule concerning ^0 
the division of the grandfather’s effects by grandsons 

Yajnavalkya, Verse 120 ( 2 ). 

Among claimants by different fathers, the allotment of shares shall be 
by regard to the fathers. 

Mitakshara: — (2) Although grandsons have by birth a right of 
ownership in the grandfather’s estate equally^ with sons, still the 
distribution of the grandfather’s property must only be adjusted^ 
through their fathers and not with reference to themselves. The 
meaning here expressed is this : when unseparated brothers die, 

1. — Without any discrimination or distinction. 

2. hy regard to their father through whom they are connected with 
the remoter ancestor or with the family generally* — ^means a door-*-meddiim^^ 


1618 Mitakshara, Viramitro. Sula. — per Colebrooke I. v. 3 

I i dpiavalkya ' 

L Verse 130 (J) 

leaving^ male issue and one has two sons, another has three sons, and 
a third has four sons, and thus the number of sons ( of these ) is 
unequal, then the tw'O receive a single share which appertained to 
their father ; the other three also take a single share appertaining to 
5 their father, and the ( last ) four also obtain one share due to their 
father. So, if some of the sons be living and some have died leaving 
male issue, the same method should be observed, the surviving sons 
take their own allotments, and the sons of their deceased brothers 
receive the shares of their own fathers respectively. Such is the 
10 adjustment prescribed^ by the texts. ( 120 ). 


Viramitrodaya 

Now in the grandfather’s property the Author mentions the share 
of the grandsons through different fathers. 

Yainavalkya, Verse 120(2) 

15 Where one has one son, another has four sons, there, two allot- 
ments should be made; and of these one share should be taken by ( one 
who is) the only son of his father; while by all the four sons of the 
other together should be taken the other share. By the use of the word 
i«, ‘ however,’ it discriminates the shares for the grandsons by their 
20 number. 120 ( 2 ). 


Sulapani 

Yajnavalkya, Verse 120 

When, of the common stock, there occurs an increase by meanc of 
agriculture, trade in merchandise &c., then the distribution shall be 
25 equal. In such a case the apportionment of an additional share should 
not be made on the consideration that ‘he has brought insmuch more’, or the 
like. This is in regard to the unlearned ; so says Manu^. “If the property 
“ belonging to those all of whom are unlearned b e acquired by agriculture 

1. Lit : after procreating sons. 

2. ». e., This is the meaning of the test : when the claimants are removed by 
more than one degree from the common ancestor, the division shall be by reference 
to the root of eaoh gronp, and not by regard to the several individual claimants 
themselves. In other words the distribntien will be per sHrjm and not pgr Caj^ta: 

This text has been referred to in several cases, see ffonya va Chandrabhagabm 
32 Bom. at 284, Kalgotedaye Sema^a 38 Bom. at 681. DeU Premad vs Tkakarlal 
1 All. at p. 111. Appaji vs Mamohm^ 16 Bom. at 33, 84*- 

S. Chi.IX. 205. 


J" 


Celetsfooke, l.v. 3-5 
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“ in suoli a ease the distribution shall be equal in the property which is not 
“ paternal ; this is the rule”, ‘ Agriculture ’ i.e,, tilling the soil. “ Not 
“ paternal ” i e. in the property other than that acquired by the father, ' 
Amkapdr^m, i.e., those who are the sons of different brothers ; of these> 
although they be even or odd in number, ( still, ) when the grand-father's 
property is being distributed, whatever was the share of their father, that 
alone would be ( their share ), and not that the determination of the share 
be distributively for each. ( 120 ), 


( 3 ) l£ the father be alive and separate (from the grandfather), or 

... j. if he have no brothers, (it may be urged that) the^ 

An objection , ,V , . .. 

anticipated. grandson would not have a ( right to ) partition 

in the grandfather’s estate since it has been 
directed that if the father be deceased “shares shall be allotted in the 
“right of the father” ; or admitting a partition to take place (it may be 
urged that ) it should be made according to the pleasure of the' father, 
like a distribution of his own acquisitions : to obviate this doubt, the 
Author says 

Yajnavalkya, Verse 121. 

Land which was acquired by the grandfather, a corrody, and also chat' 
tels ; in these the ownership of the father and also of the son is the same. 

Mitakshara : ( 4 ) Bhuh, la/id, a rice-field or other ground. Nibandhah’ 
c&rrody, i. e., from each bundle of leaves so many leaves^; similarly so 
many nuts from an orchard of areca^-as has been 

* Page 82. defined* (before). Drawyam, chattels, gold, silver &c, 
, ( 5 ) Such as was acquired by the paternal grand - 

father, through acceptance of gifts, or by conquest or other means ; 
tatra pituh putrasya cha swamyam, in the otonership of the father 

and of the son, is universally known,® and bearing this in mind 

qrfRf — wiiicli Celobrooke translates as : a partition 

of tjbe grand-father^s estate with the grandson would not take place/^ 

2. Colebrooke translates this as ^^from a plantation of betle p 0 ppo^’^ — 'But the 
original does not specify any kind of deaves.^ The general word qaf (parna) is used- 

3. — The word is not conjoined to the areca tree alone, 

4. i. e. in com. on yajnavalkya Acharadbyaya I. 318 p. 580 11. 4-7. 

5. See Telang J : in Appaji Narhar ^z BamehmAra 16 Bom. 29 (F.B.) at p. 37 

andSargeant C.J.at pp. 33"34,; also Sankara iVarijyaw 27 Mad. at p. 312. 
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M iikkshasa— Birthright of all. f* *■ 

• I Yajnavalkya 

: L Verse HI ..... 

a partition takes place ;/br, hi, ie., since, the right'is sadlrlam, ike same, 
i. e-, equal (or alike )-, therefore it is not that partition can be made 
only by the father’s choice ; nor is there a double share for the father- 
(6) Hence also it is ordained by the preceding text, (II. 120 ) that 
5 “ The allotment of shares shall be by regard to the fathers”, although 
the right be equal. ( 7 ) The text ( II- 114 ) “ when the father makes 
“a partition ” relates to property acquired by the father himself. So 
also the texth “Two shares let the father keep for himself, when mak- 
“ ing a partition ” relates to seif -acquisitions- The dependence of 
10 sons, as affirmed in the following passage^'. “ While both parents live, 
“ the control remains, even though he^ has arrived at old age ”, must 
relate to effects acquired by the father or mother. Similarly the text^: 
“ They^ are not masters, while their parents are living. ” ( 8 ) Thus, 

while the mother is capable^ of bearing more sons, and the father 
15 retains his worldly desires, even when the father does not desire 
partition, a distribution of the grandfather’s estate does nevertheless 
take place by the will of the son- ( 9 ) So likwise, if the unseparated 
father is making a donation, or a sale, of effects inherited from the 
grandfather, the grandson has even the right of prohibition. But if 
20 the effects were acquired by the father, he has no right of prohibition, 
as he is dependent on him. On the contrary he must give his consent- 
( 10 ) Consequently the difference is this: although he has a right by birth 
in his father’s and in his grandfather’s property, still, since in regard to 
the father’s property, he is dependent on his father and since the father 
has a predominant interest as it was acquired by himself, the s<?n must 
give his consent to the father’s disposal of his own acquired property. 
On the other hand, as regards the grandfather’s estate, however, the 

1. Of Narada cL XHI. 12. BriiMi^ati XXV. ^ ~ 

2. Author uniDown. Mr, Colebrooke in a note in his translation remarks 
that Balambhatta assigns it to Mann, bat it is not found in the Ballambbatti 
( see Collections, vol. 6, p. 152 ), nor in Mann. 

3. Colebrooke translates it as “ though thy have arrived at old age, ” 

meaning the parents ; but the reading of the Mitakshara is onrfiOT “ even 

though he has arrived at old age ” — *. e., the son. 

4. [ “ They have not power over it- the paternal estate-i. while their 
parents live must be referred to the same subject. ] Colebrooke Tr. 

dr Jlirfff—- when the mother has the periods of menstruation. 


^ T Vifamitrodaya— Pmods/OT'par/feoji lOM 

Verse ISl J 

(right of) ownership o£ both is without a distinction, and (consequently ) 
the right o£ prohibition also exists.* ( 11 ) By the text*?— ■ “ If 
“ the father recover ancestral property not recovered by his co- 
-heirs, be shall not, unless willing, share it with his sons, for in 
“ fact it was acquired by him” — while laying down'^that if the father 5 
recovers property, which had been acquired by an ancestor, and taken 
by a stranger, but not recovered back by the grandfather, be need not 
himself share it, against his inclination, with his sons, just as is the 
case with his self-acquisitions, even Manu shows that the father, how- 
ever reluctant, must divide with his sons, at their pleasure, the effects 10 
acquired by the paternal grandfather. 

Viramitrodaya 

In regard to the ancestral wealth, on a partition with the father; 
the determination of the share is not at the pleasure of the father, but 
for the father a double, and for the sons, there shall be an equal share- 
so the Author says 

Yajnavalkya, Verse 121 

Bhiih, Mand’, or gold and other kind of property, "nibandho, 'a 
corrody, ’ e. something settled on by the King, such as, a cess from 
a ferryman or the like, this, whatever was earned by the grandfather, ^0 
talra, 'there ’, of the father, and of the son, i. e. of both, ubhayok sadr - 
sam mdmyam, 'the ownership shall be equal’, and not that the partition 
shall be by the father’s option alone. This is the meaning. 

Indeed: "In property acquired by the grandfather, immovable 
"as well as movable, an equal share has been declared for the father 
“and for the son also”, in this text of Brhaspati* (there would) an equal 
share in contradiction to the text of Narada* stated before. But in the 
text of Brhaspati, however, the meaning only is that the right to partici* 
pation for a share is equal, and not the equality of shares also. The 
word eva ' also ’, follows the word sfldrsa, 'equal’. By the use of the go 
word cha ‘and’, the Author adds that in the property acquired by 
the great-grandfather, the great-grandson has also ;the right of 
ownership (121). 


1. These passages were referred to ia the following eases : Devi Prasad vg 
Gumanti Koer 22 cal. 410. Kalffavda vs Somappa S3 Bom. at p. 681. Sital vs 
Madhio 1 All. at p. 397. Muttaijan Chetti vs. Sivagiri 3 Mad. at p. 380. 

2. Oh. IX. 209. 3. Oh. XXV. 3. 4. Oh. XIH. 12. 
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L Verse 1S3 

Suiapa^i 

Yajnavalkya, Verse 121 

Nihandha, ‘a corrody such as in the case of a mine &o. granted by the 
King and the like as a fixed grant of gold, &c. In regard to these, t. <?. 
5 the land &o. of the father and of the son, the right of ownership is equal, 
therefore, the partition shall be at the desire of the son, and the distribu- 
tion also shall be equal. So Brhaspati‘ : “ In property acquired by the 
“ grandfather, immovable as well as movable, an equal share has been 
“ declared for the father and the son also,” (131). 

jQ C Colebrooke Sect. VI. 3 

'' [ Right of a posthumous son and of one born after partition. 3 

(1) How shall a share l)e allotted to a son born subsequently to a 
partition of the Estate ? Anticipating this question the Author replies 

Yajnavalkya Verse 122 ( 1 ). 

15 When the sons &c. have been separated, a son who is ( afterwards ) 
born of a woman of the same Varna ( class ) shares the distribution. 

Mitakshara: — (2) Vibhakteshu, among iho sons^ being separated, one 
born afterwards, savarnayam, pjf a tmfe equal in class, vibhagabhak, shall 
share distribution- What is distributed, is a distribution. The distri- 
20 bution is of the allotments of the father and mother. He shares that; 

and so he is a VihhAgabMk ( one who is entitled to a share in the 

distribution ). In other words, he obtains, after ( the demise of ) his 
parents, both their portions. The mother’s portion, however, only if 
there be no daughter, for it is declared^ that “ Daughters share the 
25 “residue of their mother’s property, after payment of her ^debts.’ 

( 3 ) Sons by a woman of a different tribe, however, receive merely 

their own proper share, from the father’s estate. And as for the 
mother’s property ( they get ) the whole of it. 

( 4 ) The same rule is propounded by Manu‘‘: “ A son, born after 
g 0 “a division, shall take the parental wealth only”, ^he term parental, 
pitryam, must here be interpreted as “ appertaining to both father 
“and mother”, for it is ordained® that; “A son born before (partition), 
“has no claim on the wealth of bis parents ; nor one begotten after 
“it on that of his brother”. ( 5 ) The meaning ( of this text ) is this; 

1 , Oil. XXV. 3. 2. See Dulat Koen vs Dmmhanath Mis&er^Z% cal. at'p. 241# 

3 . Yajnavalkya II 118 at p. 1008 IL 5~.6. 4 . Cli. IX. 216. 

5. By Brliaspati Ok. XXV.;lB--^Ba|a 3 iibliafti p. 154. 
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one, born previously to the distribution of the estate, has no pro- 
perty in the share allotted to his father and mother who are separated; 
nor is one, born o£ parents separated,^ a proprietor of his brother’s 
allotment* ( 6 ) Thus, whatever has been acquired by the father in the 
period subsequent to partition, belongs entirely to the, son born after 5 
separation. For it is so ordained^; “ All the wealth which is 
“acquired by the father himself, who has made a partition with his 
sons, goes to the son begotten by him alter the^ partition •, those, 
“born before it, are declared to have no right.” ( 7 ) As for those, how- 
. ever, who re-united themselves with the father after partition, the 

son born after partition should share with these the goods of the 10 
father after his death, as directed by Manu* “ Or if there are any who 
“are re-united with him, he shall share with these.”l 22 (1) 

*Page 83 

( 8 ) When the sons have made a partition subsequently to 
the death of the father, how shall a share be allotted to one born 15 
afterwards ? Anticipating this question the Author says 
yajiiavalkya Verse 122 ( 2 ) 

^ His allohnent must be made only® out of the visible estate corrected 

for income and expenditure. 

Mitakshara: — ( 9 ) A share alloted for one who is born after a 20 
separation of the brethren, which took place subsequently to the death 
of the father, at a time when the mother’s pregnancy was not manifest, 
is tadvibhaga^, his alloimenA’- 

(It may be asked) but whence shall it be taken ? (So) the Author 
replies : drsyat, otU of the visible estate, taken by the brethren. Of what 25 
sort ? Aya-vyaya-visodhitat, corrected for income and expenditure. Aya’, 

1. i. e., from their elder children — Balambhatti. 

2. j&y Brhaspati Oh. XXV. 19 — ^Balambhatti. 

3. Kalgauda vs Somappa 33 Bom. at 684 ; Krishna vs. Sami 9 Mad. -71. 

4. Oh. IX 216. 

6. Colebrooke translates His allotment must absolutely be made &c. ” and 
in a footnote explains it by a reference to Suhodhini. Sulodhini, however, only 
states that the allotment should be made only from the visible ^c. ( 

), premising this by explaining ^ as being used in a restrictive sense 
( ^ 5r%OTR3r ) — see Subodhini, page 53, U. 31-32. 

6. His allotment— fjigifniT-* *'* the share of such a one born after partition. 
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f^Cotebrooke 1. vi &-13 

I Yajnavalkya 
L|, Verse 123 


income/is that which is^p^odaGed daily^' monthly/ or Vyaya 

expenclilure^ is the liquidation of debts ■■ ■contracted by : tlie ' fatber. Out 
of the amount of property; which has been corrected 'for such income 
and expeiiditure/a share should be taken and given as allotment”' 
'■;5 : (10) The meaning here expressed is this: Including in'; the 

sevei^aF shares the income thence arisen, and subtracting the fatlier'^s 
debts, a small portion should be taken from the remainder of each of 
the shares I’espectively, and an allotment equal to their own portions, 
should ( thus ) be formed for the son born after partition. 

10 ( 11 ) This must be understood to be likewise applicable to a 

nephew who is born, after separation, of a brother^ who was childless 
at the time of partition, when the pregnancy of his widow was not 
manifest. ( 12 ) But if the pregnancy be manifest the distribution 
should be made after awaiting (her) delivery. As says Vasishtha^^ : ^‘Now" 
j 5 ‘\follow' the rules regarding) the partition of heritage among brethren* 
**And ( let it be delayed ) until those widows wlio are childless/( but are 
“pregnant ) bear sons.” This text should be interpreted thus^: “ Until 
the delivery of those widows who are pregnant.” 122 ( 2 ). 


1 in each distributive share. !T{fS[i?q‘=qF is the unit or basic 
(Quantity of a share. 

2 Balamhkapi notices another reading ( see p. 1551. 4 ), viz., ” 

■which connects it with the wife of the brother — there would, however, be no 
difference in meaning. 3 Oh. XVII 40 — 41, 

4 Mr. Oolebrooke adds the following note to this passage : The most 
natural construction of the original text is Tartitiou of heritage is among 
brothers and women who arc childless, until the birth of issue. The authors 
of the Kalpataru ^ CMntamam follow that interpretation and conclude that a 
share should be set apart for the widow who is likely to have issue (being 
supposed pregnant ) and when she is delivered, the share is assigned to her son, 
if she bear male issue ; but if a son be not boro, the share goes to the brethren, 
and the woman shall have a maintenance. The author of the SmTii-Chmdrika 
acknowkdges that to be the natural construction of words, but rejects the con- 
sequent interpretation, because it contains a contradiction, and because widows 
are not entitled to participate as heirs. He expounds the text nearly as it is 
explained in the Mitak.^hara Among brothers, who have continued to live 

together until the delivery of the childless but pregnant widow, partition of 
heritage takes place after the birth of the issue, when its sex is known ; and does 
not take place immediately after the obsequies. yihehara-Bhatta in the 
Madmia^Farijata exhibits a similar interpretation : Partition takes place 

after awaiting the delivery of widows who are evidently pregnant. 



Vifamitrodaya—O/ o«e m the womb. 1025 

Viramitrodaya 

Now the Author states the share of a son born after partition 
Yajnavalkya, Verse 122 

Vibhakteshu ‘ after partition’, by the sons, thereafter, savarndydm 
patnydm jdtah suto, ^oi\ horn oiQ,viiie of the same varnd \ vibhdga' -5 
‘ shares the distribution’ ; from the property distributed in the 
partition among all the brothers, excluding the partition added by 
accretion and also what was spent, in the remaining property he 
becomes entitled to a share as may be properly due (to him). 

If, however, the son born after partition be devoid of any qualifica- 10 
ti on, then drsyamdtrdt, ‘only out of the visible estate’, such as the cow, 
the buffalo &c. dyavyayaoisodhitdt, ‘corrected for income and expendi- 
ture ’, of him i. c. the one born after partition, vibhdgah sydt, ‘ shall the 
allotment be’. 

If it be argued that under the text of Naradah “when the mother 15 
“has ceased to menstruate and the sisters have been married”, when 
there is a probability for (the appearance of) a brother, a partition having 
been prohibited in terms, how can it be possible for a son to be born 
after partition ? To that the answer is, the desire of the father prepon- 
derating, the text of Narada is set aside, otherwise ihere would be the 20 
faul^ c/the text under consideration being with no object ( for its appli. 
cation). This text under consideration is in regard to one who at the 
time of the partition was in the womb. 

In regard to one born of the womb which had conceived after the 
partition, Manu^ says : “ A son, born after a division, shall take the 25 
“wealth of the father only; or those whe become re-united with him, he 
“ may have a distribution along with them.” The meaning of the word 
im, ‘or’, is that after the death of the father, he shall take the father’s 
share from those who had re-united with the father. 

Brhaspati*: “ In the case of those of the uterine brothers who have 
“ made a partition with the father, or those who are well provided — such 30 
“ of those who are born latest, shall take the father’s share.” Similarly, — 

“ Whatever has been acquired by the father after he had separated from 
“ the sons, all that belongs to the son born after the partition ; those born 
“ before have been declared to be not entitled. As in the case of 
“ (inherited) property, so also as to debts, as also in regard to donations, 35 
“pledges and sales, they are each not entitled, excepting as to the 
“exequial rites and watery oblations." ( 122 ). 


1. Oh. XIIL 12. 2. I- 8. Oh. IX. 216. .4. Oh. XXV. 17; 19-20 • 


Colebrooke i. 

Y^jMavalkyo. 

Verse 


VI; 


Sulapa^l, Mitakshar^T-Gi/f 6?/ parert/s. fCotebrooke 1. VI. 13-16 

• I Yajnavalkya 

L Verse Z^3 {!) 

^ulapSt^i 

Yajnavalkya, Verse 122 

the womb was not known at the time of the 
partition, but afterwards a child was born of a wife of the same caste, he 
5 shall take a share from all those who partook of a share, as says 
Vishnu': “ Sons who have separated from their father should give a share 
“ to one { who is ) born after the partition *’ 

As regards the conception after partition, however, Manu® says : “ A 
“ son, born after a division, shall take the father’s wealth only ; or those 
10 “ who had become re-united with him, he should share along with these.” 

DrsyMiveti, * or from the visible’ &c., i. c. what was not available at 
the time of the partition, that -after being corrected for income and ex- 
penditure, whatever is found as the residue from such property, he gets 
as his own share. ( 123 ). 


15 ■ ( ) It has been stated that a son born after partition takes the 

whole of his father’s goods as well as of his mother’s- But, here, if 
the separated father or mother affectionately bestow' ornaments or 
other present on a separated son, then in such a case the gift should 
not be resisted by the son born after partition, nor, even, if actually 
2 q given must it be resumed. So the author says 

Yajiiavallsya, Verse 123 ( 1 ). 

The wealth which had been given by the parents to one, belongs to 

him. 

Mitakshara: — (14) By the mother and the father, being separated 
25 (from their children), to a son separated before, what is given, such as 
an ornament &c-, belongs exclusively to him ; and does not become the 
property of the son born after partition. ( 15 ) By a parity of reason- 
ing, what was given to any one, even before partition, appertains 
solely to him. ( 16) So when there is no son born after partition, and 
3 Q the brethren divide the effects of the separated parents after their 
death, what had been given to each of them, belongs severally to each 
and is shared by none other. This must be understood. 


1 ; : eb. XVII.:2. ■ .. ; , 2..Cb. IX. 216. 



Cqlebrooke !. vn. 1-2 "1 Mitakshara— Jfof/jer tes a stoe- 1027 

Yajnavalkya I , ‘ 

Verse IBS (B) J : 

[ Colebrooke Sect.VIl.] 

[ Shares allotted to provide for widows and for the nuptials of 
unmarried daughters- The initiation of the uninitiated 
brothel’s defrayed out of the pint funds. ] 

( 1 ) When a distribution is made during the life of the father, 5 
the participation of his wives, equally with his sons, has been directed 
by the text’^ : “ If he make the allotments equal, &c.” With a view 
to point out an equal participation of the mother even when the 
partition^ takes place after the death of the father, the Author says 

Yajnavalkya, Verse 123 ( 2 ). 10 

Of heirs dividing after ( the death of ) the father, let the mother also 
take an equal share. 

Mitakshara :— ( 2 ) Vihhajatam, of heirs dividing, pitnr^dhvfdm, after 
the father, ie., &.ltQv death of the father, mata app haret, the 
mother a‘S0 tahe, scakdim, 2, share, samam, equal, to that of her son; 15 
provided no has been given- But if any had been given 

she is entitled to half a share, as the Author will mention* later on- >> 

1. See Yajifiavalkya II. 115 ( Sk. p. 77 11. 9 — 10; Eng. Tr. p. 997 11. 14-15), 

2. See Dular Koeri vs Dmarkanath 3fis8er 32 CaL 241 and Betti Kumar vs 
Janki Kumar 33 All. 118^ wiiere at p. 121 the Court observes This ( t. e,y this 
passage in the text allowing a share to the mother ) in our opinion implies an 
actual division of the family property, that is, a completed partition under which 
there is a division of interest as well as separate possession. We do not think 
that a mere severance of interest where no actual divisiou of the property takes 
place confers on the mother a right to a share equal to that of her son. See also 
Bhantayija vs. MaUappa 40 Bom. L. B. 1029 at p. 1038. 

And in Skea Narain vs Ja?iki Per shad 34 All. 505, the same court observes at 
p. 509 after referring to this text : It is thus manifest that YajSavalkya and the 
author of the make a distinction between partition during the life4ime 

of the father and partition after his demise. In the former case a share is allotted, 
to the wife of the father; in the latter, to the mother of the sons effecting a partition/^ 

See also Praiapmal vs Dhanahati 63 I. A. 33. Eavji vs Anant 42 Bom. 535. 

3. For a discussion as to the persons indicated by the word mother, see Mari 
vs Chimammal 8 Mad. 118 at p. 121 &e. Hushen Sab vs Basappa 34 Bom. L. B. 

1325. A step-mother, Plar Narain vs Bishamhhar Nath 38 All. 82^ and even when 
the father is living Pratap Singh vs Dalip Singh 52 AIL 596 ■( F. B. ), a grand 
mother, Kanhaia Lai vs Ganesh 47 AIL 127,*, bnt contra, see Jamnahai vs Vamdeo 
54 Bom. 417 ; and in Hoslanna vs Devanrn 4^ Bom. 468, a step-grand-mother, were 
held to be entitled to a share, 4. Yajnavalkya II. 148* 

51 



idiS Viramitrodaya/SuWpani— a *■ 3-4 

I i dplavalkya 

L , Verse 1M {J) 

Viramitrodaya 

what was obtained by learning”, with a 
view to point out the additional property implied in the word cha, ‘ as 
also', the Author states that one separated cannot obtain property 
5 from a brother to whom it has come as an affectionate gift 

Yajnavalkya, Verse 123 

Pitrbhydm, ‘ by the parents’, this (expression ) is indicative of the 
paternai grandfather also. 

At a partition after the death of the father, not only that the 
10 brothers are entitled to a share, but their mothers also, and also the 
step-mothers — the co-wives (of the father), so the Author s&js, Pituh, 
‘ of the father,' jirdAwaw , ‘ after e. after the death. By the word 
tijJi, ‘also’, are included the step-mothers ( 123 ). 


Sulapani 

15 Yajnavalkya, Verse 123 

By the mother and the father whatever has been given to their son, 
daughter, and the rest, such as an ornament &c. that belongs to him alone 
even after the death of the father ; that should not be distributed. 

After the death of the father, when the sons make a partition, the 
20 mother also shall take a share equal to that of the_ son. So following the 
rule as to a soniess man, says Brfaaspati': “ In his absence, however, the 
“ mother gets a share equal to those of the sons VySsa states a special 
rule : “ The soniess wives of the father have been declared to be entitled 
“ to an equal share, as also the grandmother ; all these have been declared 
25 “ to be equal to the mother. ” { 123 ). 


( 3 ) If any of the brethren be uninitiated^ when the father dies, 
(it may be asked) who is competent to coiiiplete® their initiation ? So 
the author says 

Yajnavalkya, Verse 124 ( 1 ). 

SO The uninitiated ( brothers ), however, should be initiated by those 
brothers who have been initiated before. 

Mitakshara : — ( 4 ) Bhratrbhih, hy the hrelhren, who make a parti- 
tion after the death of the father, asanskrtah, the uninitiated, brothers 
sanskaryah, shoidd be mitiated, at the charge of the common estate. 

2. As to what is the meaning of initiation in the case of males and femo-Ics 
Bee^Smdrahai vs Shiv Narayan 32 Bom. 81, at pages 86^ 87 — 96 referring to and 
discussing the case in 27 Mad, 206. See Suhbayya vs Ancmta Ramayya 53 Mad, 84 , 
where expenses for a daughter's marriage were allowed in a suit between a father 
and sons. But marriage expenses of a male member cannot be allowed. See 
Gamsh vs Srinivas 30 Bom. L. E. 457. 

3* Ko AdUMyaie ? Tr, who has the authority ( to perfom 

the ceremonies of these.) 



Colebrooke !• tii,, 5-7. 
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Mitakshara—rAe Sisters. 
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( 5 ) In regard to unmarried sisters, the Author states a special 
rule % 

Yajnavalkya, Verse 124 (2 ). 

And the sisters also, but by giving them, as an allotment, the fourth 
part of his own share.^ 5 

Mitakshara : — ( 6 ) The meaning of the above passage ( is this ) : 
Bhaginyascha, and die sisters also, vdao are not ( already ) married, must 
be disposed of in marriage by the brethren. By doing what ? By 
contributing a fourth^ part of their own allotments. 

* Page 84. 10 

Thus it appears, that daughters also participate after the death 
of their father- Here in saying " from his own share, ” the meaning 
is not that a fourth part shall be deducted out of the portions allott- 
ed to each brother and shall be so contributed, but that the daughter , 
of ( a wife of ) a particular caste shall be allowed to participate for a 15 
quarter of such a share as would be assignable to a son of the same 
caste as herself. The sense expressed is this : if (e.g.) the maiden be (the 
daughter of) a Brahmani, a fourth share becomes hers of so much as is 
(likely to be) the amount of an allotment for a son by a Brdima'd wife. 

(7) Thus, for example, if a certain person had one wife only a 2O 
Bruhnain, and one son and one daughter, then in such a case, the whole 
patei-nal estate should be divided into two parts, and one such part be 
subdivided into four, and the quarter share being given to the girl, the 
residue,shall be taken by the son. When, however, there are two sons 
and one daughter, the whole of the paternal estate should be divided 25 


1, (1) Applying tills test, aiiiong others, the Calcutta High Court held in 

Chtiraman Sahu vs Gopi Sahu 37 Cal. 1, that ^^it was competent to a Hindu widow 
governed by the Mitakshara Law to make a valid gift of a reasonable portion of 
the immovable property of her husband to her daughter on the occasion of the 
daughter's gavana ceremony ( at which the marriage of the daughter would be 
completed and consummated ) and that such a gift was binding on the rever- 
sionary heirs of her husband.^* 

Recently the Bombay High Court held in the Full Bench Case of Vyasacharya 
vs Venkulai 37 Bom. 251 at page 263 that this text did not justify the settlement 
of immovable property by an adopting widow in favour of her daughter attaining 
majority and assented to by the natural father of the adoi)ted boy at the time of 
adoption, 



lOSO Mitakshara — Daughter's shares, koto worked. ? ("Colebrooke l. vii. 7-10 

I Y&jnavalkya 
1^ Verse IM {3) 

into three parts, and one such part be sub-divided into four, and the 
quarter having been given to the daughter, the remainder shall be shared 
by the two sons. If, however, there be one son and two daughters, 
the father’s property should be divided into thirds, and^ one (of these) 
5 shares be severally sub-divided into quarters, and having given two 
( quarter ) shares to the two daughters, the son shall take the entire 
residue. Thus should be applied the rule in the case of brothers and 
sisters of a like caste whether of an even or uneven number. 

( 8 ) When, however, there is one son of a Brdkmant wife, and 
10 one daughter of a KshairiyCi wife, then the paternal estate should be 
divided into seven parts, and the parts whidi would be assignable to 
. the son of a Kshatriyd wife should be divided into four parts, and 
having given such a fourth part to the daughter of a Kshairiyd wife, 
the residue, the son of the Brdhmani shall take. Or, if there be two 
15* sons of a Brdhruxni. wife, and one daughter by a Kshairiya wife, the 
father’s estate shall be divided into eleven parts, and from these, the 
three parts which would be assignable to a son by a Kshairiyd wife 
should be divided into quarters, and having given such fourth 
part to the daughter of the Kshairiyd wife, the entire residue, the 
20 two sons of the Brdhmani wife shall equally divide and take. Thus the 
mode of distribution should be inferred in all cases of even or uneven 
number of brothers and sisters of different castes. 

( 9 ) Nor is it right to interpret the text: “by giving the fourth 
“ part of his own share &c.” as signifying giving money, sufficient 
25 for her marriage, by considering the word ‘ fourth ’ as having no 
spedal significance, as this would contradict the text of Mana^: “ To 
“ the Maiden sisters, let the brothers give (portions) out of their own 
“ allotments respectively, eacb out of his own share a fourth part 5 
“ those who refuse to give, shall become degraded.” ( 10 ) The sense>'of 
30 this passige is as follows: Brothers of the Brdhmana and other tribes 
should give to their sisters of the Brdhmana and other tribes respect- 
ively portions out of their own allotments as prescribed ( for them ) 

1 Mr. Colebrooke has-'^and two shares severally sub-divided into quarters.” 
As, however, the quantity of the distributive share allotted comes to be the same 
as given here, this variation in the reding does not make any difference. 

2. 3qi%OT-WTOr is qi?§w=s= 5 i-meaning, intention, purpose — It always signi- 
fies — a particular purpose. This is explained in Sanskrt by the significant word 
5n%: “ power or force, ” S. Oh. IX. — 118, 


Colel^fook© L ’Vil. 10«14* 
Ydjnavalkya 
Verse 134 (3) 


] 


Mltakshapa— Of the sisters^ 
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having regard to their tribe— e, under the textf to be mentioned 
subsequently wb. “ a Sr4/mw?ia should take four shares ” &c., and 
should give to each a quarter out of their respective allotments. And 
it is not meant that a quarter should be given by deducting it from 
one’s own share; but that to each maiden should be given severally 5 
the quarter of a share ordained for ( a son of ) that particular class. 

The mode of adjusting the division when the castes are dissimilar, as 
also when the number is uneven, has already been stated. And the 
allotment of such a share appears to be indispensably I'equisite, since 
the refusal of it is pronounced to be a sin in the text^: “ Those who 10 
“ refuse to give shall become degraded.” 

( 11 ) If it be alleged, that here also, the mention of a quarter has no 

An objection special significance, and the allotment of property 

sufficient to defray the expenses of the nuptials is 

all that is meant to be expressed; the answer is, no; there is no support 13 

for the assertion that the allotment of a quarter 
The answer. , • , •r> ^ 

ot a share has no special significance in both^ the 

Smriis; and, moreover, the withholding of it is pronounced to be a sin. 

(12) As for what is objected by some, “that a sister who has 

“many brothers would be greatly enriched if 20 
“( it be understood that ) the ( text prescribing an ) 
“allotment of a fourth share were positively meant, 

“and that a brother having many sisters would be entirely deprived of 
“wealth,” such a conclusion already stands obviated by what has been 
said bfefore. It is not here directed that a quarter shall be deducted out 25 
of the brother’s own share and given to his sister, whence any such con- 
sequence should arise. ( 13 ) Hence, the interpretation of Medhatithi, 
Asahaya* as well as of other writers is square and accurate, and not 
that of Bharucbi. ( 14 ) Therefore, after the death of the father, a 
maiden is also entitled to a share. But if it be before, she obtains that 30 
only, whatever it be, which her father gives ; since there is no special 
precept respecting this case. Thus all is unexceptionable. 

Yajnavalkya IL 125 p. 1033 2. OfXLManullS. 3. i. e. in text of 

Yajiiavalkya & Maun, 

4, Here there is a mistake in the print at p. 84. 1. 27 for read 

Colebrooke translates ss Vho has no eompeer\ The Commentator of that 

name^ however; is well known, 


Another objection 
answer. 
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I Ydjnavalkyd 

• ■■ L Verse . IM ^ 

Viraniitrodaya 

In regard to a partition after the death of the father, the Author 
states another special rule 

Ya|navalkya, Verse 124 

5 The brothers for whom the sacraments of initiation, marriage 
&c. have not been performed, should have the sacraments performed 
by the brothers on whom the rites have been performed. 

Bhagrnydscha, 'the sisters also’, nijdt, 'of one’s own ’, dnsat‘ixovsx 
the share’, of the son in accordance to his share, datwd, ‘by giving’, a 
10 share, sansMtyd, ‘ should have the sacrament performed on them.’ By 
the first use of the word tu, 'however’, is excluded any limitation as to 
the quantity of wealth for a ceremony, and by its use the second time, 
( is excluded ) its absence. 

If the fourth of a share is not sufficient for the performance of the 
15 marriage ceremony of a sister, whatever is necessary for the marriage, 
so much wealth should be contributed by all in proportion to the 
property. “ Of the unmarried damsels, they should perform the 
“ ceremony ( of marriage ) according to the wealth,” vide this text of 
Vishnu,' which has been included by the Author (124). 

Sulapani 

Yajnavalkya, V'erse 124 

Purmsanskrtaih, ‘By the brothers of whom the sacraments had been 
performed pihirdrdhvam, ‘ after the ( death of the ) father from the 
parental wealth also, ‘ the uninUiated ’ asanskrtah, brothers, should have 
performed for them the rites such as the jatalcarma and the rest. 

Bhaginyqpi, ‘The sisters also by giving a fourth part from one’s own 
(share of the ) property, with ( the use of ) that wealth itself, should^have 
the ceremony of marriage performed for them. Brhaspati’ ( in the text ) 
“ Their mothers shall get an equal share, and the daughters, the fourth of 
“ a share ”, has stated a fourth of a share of the paternal estate, that also 
has been stated as for the purpose of a ceremony. 

When, however, a marriage is not possible with a fourth of a share. 
Devala says : “ To the daughters also should be given wealth for their 
“ marriage ; of a son-less man, however, the daughter born according to 
“ the law of the Aryas, shall take the wealth like a son. ” ‘ According to 
one’s own wealth ’, so says Vishriu® : “ Of the unmarried daughters, the 
‘‘ceremony should be performed according to the (magnitude of the) 
wealth” (m). 

2. Oh. XVIII. 35. 


20 


25 


30 


35 


1. Oh. XXV, 64, 



Mitakshara-— iffcwis o/ wjVes. 15B§ 

[ Colebfooke Sect. VUI. ] 

[ Shares of sons belonging to different tribes. ] 

( 1) In this manner by the text^ “ If the father make a distri- 
bution &c. ” the mode of adjustment of a distribution among brothers 
of equal caste, whether made with each other or with their father, has 5 
been pronounced. The Author now describes the ( mode of ) partition 
among brethren dissimilar in class 

Yajnavalkya, Verse 125. 

Page 85. 

The sons of a Brdhmana ( in the several tribes or vamas ) have four 10 
shares, or three, or two, or one respectively according to the tribe (or 
vamas ) ; the children of a Kshatriya? have three portions, or two, or one, 
and those of a Vaisyc^ take two parts or one.* 

Mitakshara*.-— ( 2 ) Under the text* “ Three ( wives ) respectively 
according to the tribe of each &c." it has been pointed out that a. Brd/imana 15 
may have four wives, a Kshatriya three, a Vaisya two, and a S'tidra 
one. In such cases, ( the expression ) Brahmanatmajah, the sons of a 
Brdhnam, means the sons begotten by a Brahmana. 

^ ( 3 ) Varnasah, aecordmg to the tribes or varnas of each- By^the word 

varm are indicated women of the different classes such as the 20 
and others. 

The termination S'as{\^), subjoined to a noun in the singular 
number and locative® (or other} case bears a distributive sense con- 
formably with the grammatical rule® viz^ 

The affix sas (^) comes ox-itionalJy after crude forms denoting nunabers 25 
and w?jrds denoting units of a coin in the singular number, when a distributive 
sense is to be expressed and the word is a 

1. Of Yajnavalkya II. 114 p. 994 before. 2. i,e. under similar circumstances. 

3» This verse is the ^^further development of the law as to intermarriage as laid 
down in verse 57 of the Acharadhyaya. Mr. Mandlik in a note to this passage 
observes:-^ ^Marriages with women of a dissimilar class have been prohibited in this 
luili and refers to Nirnayasindu III. citing a text of Jsjdrada : 

Tr. "^^so also the marriage of a dwija with a maiden of a dissimilar 
class. He observes in conclusion— the text of Yajuavalkya has therefore no 
application now/^ 4. Acharadhyaya, verse 57 p. 168 above. 

5. 3?f^ < ‘ ( j| ^- fx^-Karaka is the relation subsisting between a noun and a 

verb in a sentence, or between a noun and other words governing it. There are six 
such Kdrakas belonging to the first seven cases excepting the genetive, (1) 

(2) (B) (4) m^FT? (O) and (6) ( for the locative. ). 

6. — — Panini 6-4-43. words denoting numbers 

~ that by which the sense of unit is expressed* 


Colebrdoka i tiii. 1-3, 
YdJtlavalkija 
Fej^se 125: 
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Mitakshara — Tlteir shares. 


'Colebfooke I. Vlil. 3-8 

Yajnavalkya 
, Verse 12S 


And hence, sous begotten by a ( OQ women) in the 

several tribes, sAa/Z respectively /iare/btr or three, or two, or one, 

chatustridwyekabhagah syuh, ie- they shall be entitled to such shares- 

( 4 ) The meaning here expressed is this * The sons begotten by 
5 a Brahmana on a Brdhmtft take four shares apiece^ ; similarly those 
begotten by him on a Kshairiyd receive three shares each-, on a Vaisydj 
two each ; and on a S'Mrd one each. 

(5) Kshatrajah, children of a Ks}iatriya,i.e begotten by a Kshatriya 
on women of the several tribes — for that is here understood, — 
10 tridwyekabhagah yathakramam, have three shares, two, and one respectively, 
in the order of their tribe i.e. the sons begotten by a Kduitriya upon a 
Kshatriya take three shares each, upon a Vaisyd two each, and upon a 
S'Mrd one each- (6) Vidjah, those of a Vaisya, Le. begotten by a Vaisya — 
for here again the expression Varnamh (respectively in the order of 
15 their tribes) is understood — have, respectively, two shares or one in the 
order of their tribes, L e- those begotten by a Vaisya upon a Vaisyd, 
take two shares apiece, and upon a S'Mrd, one each. ( 7 ) Since for a 
S'Mra one wife only is allowed^ to him, he cannot have sons of a different 
class from his own, partition among his sons takes place in the same 
20 manner as has been mentioned before. 

( 8 ) Although, the expression “ shall have four shares, or three, 
“or two, or one ” has been used without any restriction, still, it must 
be understood to relate to ( property ) other than land obtained by 
the acceptance of a gift. For it is declared^: “ Land obfeiined by 
25 “ acceptance of donation, must not be given to the son of a Kmatriyd 

“ or other wife of inferior tribe; even though their father give it to 
“ them, the sou of a Bixihniant may resume it when his father is dead ” 

1. Tbe meaniDg here expressed may be thus illustrated : Suppose a Jirahmam 
dies leaving behind him four sons born of wives of each class resiwctively. Then 
his estate should be divided into 10 shares out of which 

4 should be given to the son by the Brahmani wife. 

8 „ „ „ „ Kshatriya „ 

2 ,, ,, » >} Vaisya „ 

1 „ „ » » Sddra „ and so on. 

2. Mann III. 13. The text is A §udi<a woman only must be 

the wife of a Sudra man, 

3. By Brhaspati, Oh. XXV. 80- Bdlambhaffi. 
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(i) Since acceptaHce of donation- is-' here expressly ■ statedi' laud^ ^ ^ ' 
obtained by purchase or similar means appertains also to ■ the sons ■ 
born of a or other in^ womem For the son by a \ 

woman is specially prohibited^ ( in the text ) : ‘' The son begotten on 

“ a S'MrA -womm by any man of a twice-born class, is not entitled to 5 
“a share of landf" (10) Now, if land acquired by purchase and 
similar means did not belong to the sons of a Kshatriyd or Vaisyd 
wife, the special exception of a son by a S'Mrd woman would not "be 
pertinent. ( 11 ) As for the text^ : “The son of a Brdhmana, Kshaltiya, 

“ or Vaisya, by a S'iidnt wife is not entitled to a share in the inherit- 10 
“ ance ; whatever his father may give him, let that be his property ” — 
that too relates to the case where something, however inconsiderable, 
has been given by the father, in his life-time, to his son by a S'tldrd 
woman. When, however, no affectionate gift has been bestowed ( on 
him by his father ), he participates for a single share.^ Thus there is 15 
nothing contradictory. 


ViramitrodaFa 

Now the Author mentions the shares of the brothers of different 
classes 

Yajnavalkya, Verse 125 

Of a Brtlhmana the four sons born respectively of his four wives viz. gQ 
a BrS-hmani and the rest chatustridvayehabhdgabhdjo, ‘become entitled to 
four, three, two and one share (respectively)’. Of a Kshatriya the three 
sons born of his three wives viz. the Kshatriyd and the rest, respectively 
are entitled to three, two, and one share. Of a Vaisya, however, the 
sons born of a Vaisytl, and a Sudrl wife are entitled to two and one 25 
share respectively; this is the meaning. 

This, moreover, is in regard to property other than land received by 
the acceptance of a donation, vide the text ^ ; “ Land obtained by accept- 
“ ance of a gift must never be given to the son of a Kshatriyfl, or other 
“ ( wife ) ; even though their father may have given it to them, the son 3 Q 
“ of a Br^hmani may resume it after the death of the father.” 


1. inrRsr — is a prohibition and not a mere exception by omission. 

2. This also is a text of Brhaspati Oh. XXV. 32-see Balambhatti p. 160. 1. 20 

& Dayabhaga Oh. 9. p. 22. 3. Of Mann. IX. 156. 

4. Colebrooke adds in bracket (of the movables). 5. Of Bfhaspati XXV«.30 

n 
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Virainitrodaya, Sulapaiji'-^ Mdro. 


Ts son rCoIebrooke 1. ix. 1-3 

i: Ydjnamlk^a 

' ' L iM , . . : ’ 


As to the soa of a Sudr& wife, what has been stated in the rule as 
to one share for him, that applies in the case where he does not get what 
was given to him through affection by the father while living. Otherwise 
however, “ The son of a Brahmana, Kshatriya, or Vaisya by a Sudra 
“ wife is not entitled to a share in the inheritance ; whatever his father 
“ may give him, let that be his property.” According to this text,’ it 
should be understood that he is entitled to a share (125). 


Sulapani 


10 


15 


Yajnavalkya, Verse 125 

. The sons procreated by a Br§.h.mana, upon his four wives such as a 
Br§.limani and the rest, shall take four, three, two and one shares 
respectively from the property after dividing it into ten parts. Those 
born to a Kshatriya upon his three wives, such as the Kshatriya and the 
rest, shall take three, two, and one respectively. This has an application 
in regard to the married wives ( 125 ). 


20 


25 


30 


„ [ Colebfooke Sect. IX. ] 

, '^ [ Distribution of effects (^covered after partition. ] 

( 1 ) Something is here added respecting the residue after a 
general distribution of the estate. The Author directs the distribution 
of property withheld by fraud of brothers &c. 

Yajnavalkya, Verse 126. 

Effects which have been withheld by one co-heir from another, and 
which are discovered after the separation, let them again divide iq. equal 
shares ; this is a settled rale. 

( 2 ) Mitakshara : — Effects, drawyam, ie the common property such 
as had been withheld by co-parceners from each other, and was also 
not known at the time of the general distribution of the estate, and 
vibhakte yaddrsyate, such as have been discovered after the partition, of 
the patrimony, tatsamaih amsaife vibhajeran, let them divule that in equal 
shares-, iti sthitih, this thus is the settled rule, i. e- the rule of the law. 

(3) Here, by saying ‘in equd shares’, a partition with deduct- 
ions has been forbidden. By saying ‘let divide,’ it has been 
pointed out that the property is not to be taken exclusively alone by 



TdiUavatkga 
Verse 126 . 




] 


Mitakshar a— Proper^ withheld 


1037 


the person by whom it was discovered. ( 4 ) Thns, since the tejd: is 
thus significant, it does not imply that no offence is committed by 
embezzling the common property. 

( 5 ) But ( it is urged ) Manu has indicated an offence only in the 
An objection eldest, if he appropriate to himself the common 
property, and not so on the part of the younger 
brothers ? Vide the text^: “ An eldest brother who from avarice 
“shall defraud his younger brothers, shall no longer be honoured as the 
“eldest, shall be deprived of his additional share, and be punished 
by the kings.” 

{ 6 ) ( To this ) The answer is, it is not so. For by pronouncing 
such conduct criminal in the case (even) of an 
Tbe answer. elder brother, who is admittedly independent and 

* Page 86 is in a quasi- parental position, it is more assur- 

edly shown^ — ^under the rule in the maxim^ of ‘the 
loaf^and the staff’ — to be ( much more ) criminal in the younger 
brothers, who are subject to the control of the eldest, and are held in 
tutelage as sons. And moreover, such conduct has been declared to 
be an offence without exception in the SrutP : Him, indeed, who 

“deprives an heir of his right share, he does certainly destroy; or, if 
“he destroy not him, he destroys his son, or else his grandson.” 
( 7 ) He who deprives an heir i.e. a person entitled to a share i.e- debars 
or excludes him from a share i. e. does not yield to him his proper 


10 


15 


20 


1. ^Chapter IX. 213, read in tbe text “ ”. 

2. tbe maxim of ‘the haf and the staff’ or ‘the stick and the cakes’. 
See note, on page 86 orig. Sanskrt — a number of cakes are attacbed to a staffer 
stick and tbe stick is carried off, or eaten by mice, it need not be expressly 
stated that tbe cakes bave bad tbe same fate — it is an inference which necessarily 
follows. This rule is tbe same as tbe a fortiori reasoning of tbe West. 

3. This is tbe quotation from tbe Aitareya Brahmana II. (VI-7) in connect- 
ion with that portion of tbe Soma sacrifice which deals with tbe animal sacrifice. 
Tbe passage occurs in a discussion whether the Raksbasas should bave a portion at 
the sacrifice, one side suggesting that they should not be mentioned and must not 
have a share, and tbe other side asserting that they should be mentioned, and as a 
reason in support of it is the text in tbe passage which in substance means that ‘an 
unjustifiable deprivation of another's duM operates by reaction in his own life-time 
or in the generations following. ( See Anandasrama Series No. 32 Part I page 
172. Thu discussion begins at p. 17G; see also (Sayawa’s Commentary ). 
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Mltaksharfi— Whcm is the hlanie ? fOjlebrooke i. ix. 7-12 

' * . YajMavalkya 

^ Verse M6 


An objection. 


The answer* 


allotment, such a one who is thus debarred of his share, destroys or 
annihilates i. e. renders a criminal that person who so debars him of 
his right; or, if he do not immediately destroy him, he destroys 
his son or his grandson. ( 8 ) It is ( thus ) pronounced to be criminal 
in any person without any distinction as to the eldest ( or youngest 
&c.) to withhold common property. 

19) If it is argued that blame is not incurred by one who tabes 
the goods, thinking them (to be) his own, under the 
notion that the common property also becomes his 
10 property and appertains also to him (individually). (10) The answer is, 
that is wrong. For, though he took it thinking it ( to be ) his own, still 
he has taken the property of another person, con- 
trary to the injunction which forbids his so doing, 
and thus he certainly does incur blame. ( 11 ) Ash in answer to a 
15 proposed solution of a difficulty, “If an oblation of green kidney 
^‘beans be not procurable,” and black kidney beans be used in their 
stead by reason of the resemblance, the prohibition contained in the 
rule vis- “black kidney beans are not fit to be used in sacrifices” does 
not apply, since they were used by mistake for ground particles of 
20 green kidney beans, it is on the contrary maintained, as the right 
opinion, that, “ while the ground particles of green kidney beans be 
“taken, the ground particles of black kidney beans are also actually 
“employed as being unforbidden and the prohibitory command is 
“consequently applicable in this case ( by inference ).” ( 12 ) Therefore 
25 it is established, both from the letter of the law and from reasoning, 
that an offence is committed by taking common property. ^ ' 


1 Tlie argument of tlie objector and the reply to it is sufficiently apparent 
from the text itself. According to the fixed rales of interpretation gtgsFsr-resemblance- 
is also a part L e. of the thing itseM. And the meaning here is that iiif ( the 
black kidney beans ) having been prohibited : generally, the prohibition extends to 
their also — ^which is apart of the Misha itself and therefore, although mixed 

with other sorts, have to be avoided, and for this reason they must not be used as a 
substitute for the green ones. (0ee,adso Bstjambhatti p. 163. & Subodhuod p. S6 ). 



Colebrooke I. X. 1 

YAjnavalk'i/a 
Verse m 


Jj Viramitrodlaya, ^lapaigii— CbMcea/ed ^eds 


lost 


Viramitrodaya 

Thus even when a partition has taken place of the common stock 
everywhere, if any property has been taken away by any one, in re- 
gard to that property no special right accrues to him individually, as 
a distribution of that portion has not taken place; and so a fresh parti- 5 
tion must be made of that property; so the Author says 

Yainavalkya, Verse 126 

Samaih, ‘ in equal i. e., equal to the share in the partition which 
had taken place before. The rest is clear. ( 126 ). 


^ulapani 10 

The Author mentions about a lapsed share. 

Yajnavalkya, Verse 126 

What was kept concealed at the time of the partition, but was 
discovered afterwards, that should be made ( into ) eaual { parts ) and 
distributed. The meaning is that an additional share &c. should ixot be 15 
given to the eldest. This also holds in the case of a debt, so says 
Manu' : “ If after all the debts and assets have been duly distributed 
“according to the rule, any property be discovered afterwards, one must 
“divide all that equally ” ( 126 ). 


[ Colebrooke Sect. X. ] 20 

C Rights of the Dwyamushyayana^ or son of two fathers. 3 
(1) Intending to propound a special allotment for the Dtcydmush- 
ydyana (or son of two fathers), the Author describes the nature of that 
relation: — 

Yajiiavalkya, Verse 127. 25 

By one who has no male issne, a son begotten on the soU of another 
man, under a legal appointment to both also, is such a one lawfuUy heir, 
and giver of funeral oblations. 


1 . Oil* ix. 218* 

2. As lioro described; the Dwyamu^yayana is restricted to one description 
of son mz. tlie K^htraja m son begotten on the wife ^*5 but the term is applicable 
to any adopted son retaining his filial relation to his natural father along with 
Ms acquired relation to Ms adoptive father. Colebrooke. See also JBasmm 
Lingm^mih 19. Bom. 428 at pp. .454 and 472 (a cm of Bing^i^yats-^wd on 
custom ); & ;S£ayne’s Hindu Lw 
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. . L:V, Verm M7^" 

Mitakshara:- — ( 2 ) Under the rule o£ tlae law contained in the textS 
“ To a sonless widow, one commanded by the (tmw &c.”, apulrena, ly 
one who has no male issue, i- e. by the husband’s brother or the like, 
parakshetre, on the soil of another, i.e. on the wife of another, niyogotp- 
5 aditah, son begotten undet' a legal appointment, from venerable persons, 
ubhayoh, to both, e- the owner of the seed as well as that of the soil, 
he is rikthi, heir, i e- successor to their estates and, pmdadata, giver of 
funeral oblations., dharmalal^, according to law . 

( 3 ) The meaning of this is as follows : When the person who is 
10 duly appointed, such as the husband’s brother, or other person, and 
being even himself destitute of a male issue, proceeds to an intercourse 
with the wife of a childless man, for the sake of raising issue both to 
himself and for the other, the son, whom he so begets, is the child of 
two fathers and denominated Dwydmiishydyana- He is heir to both, 
15 and offers funeral oblations to both ( after their death ). ( 4 ) When 

however, the person appointed, has male issue, and has intercourse 
with the wife for the sake of raising up issue to her husband only, the 
child so begotten by him, is the son of the owner^ of the wife, and 
not of the® owner of the seed. And, such a one, by this restriction, 
20 is not heir of the owner of the seed, nor is he qualified to present 
funeral oblations to him, as has been so declared by Manu^; “Where by 
“ a special compact a field is made over (to another) for (the sowing of) 
“ the seed, then the owner of the seed as well as of the field are both 
“ considered, in this world, as joint sharers of it ( i e. of the crop )•” 
25 (5) By special compact, viz , when the field is delivered by the owner 

of the soil to the owner of the seed, on an agreement in this form : 
“ Let the child which will be here produced, belong to us both,” then 
of the child begotten in that soil the owners of both the seed and the 
soil are considered by the mighty sages as joint sharers- ( 6 ) So®: 
30 “ If there be no special agreement with respect to the crop between 
“ the owner of the field and the owner of the seed, the benefit clearly 

— ' ’ J A ' ------- — - - , 

e. oi Yajnavalltya in Acltaradliyaya 68-70 p. 187 above in wMcb tbe 
liusband^s brotbery a sapinda, or a sagotra have been allowed to raise issue on the 
sonless widow of tbeir deceased relative^ and such a son is called the K^hetraja son. 

2. e. of the wife^s husband by marriage. I{§hetra ( land ) here means wife. 

8. £ e. jiccicaior. 4. Ch.'lX-bS.' b.-Manu Oh. IX-42* ; ' 



C0letifoofe6 1, X. 6-8 
Y^T^avalkym . . 

’Verse. 1^7 


] 


Mitakshara— 


belongs to the owner of the fieldj for “ the receptacle is more irnport* 
ant than the seed.” ( 7 ) “If there „ be no special agreement with 
respect to the crop”; *. e. with a special agreement ris. “ Let the 
child begotten here belong to us both”, whichever child is begotten 
bn another’s ground, that child verijy is of the owner of the soil; 
for the receptacle is more important than the seed; as is observed in 
the case of cows, mares, and the rest. • : 

* Pagb 87. ■ ■ ■ . - -■ 

( 8 ) Even here, however, the appointment^ for raising up issue is 
AppoiBtmenfc only in relation to a woman who had been betroth: 

ed, since any other such appointment is forbidden 
by Manu.^ For, after premising an appointment thus : “From a brother- 
‘‘ iii'law or from a Sapinda ( by means of cohabitation with him ) by 
“ a woman who has been duly authorised, the desired offspring 
“may be secured, on failure of issue. The person, however, so 
“appointed to raise issue on the widow, shall at night, annointed with 
^‘clarified butter, and silent, beget one son ( only ), but never a second 
“ in any case.” Manu^ has himself prohibited this practice : "By 
“ regenerate men, a widow must not be authorized to conceive by 
“ any other ; for any, who authorize her to conceive by another, 
“ violate the primeval law. The raising of an issue by appointment 
“is nowhere mentioned in the imntras^ regarding marriage, nor is 


concerning 


“ the re-marriage of widows mentioned in the rules 
“ marriage. This practice which is reprehended by the lamed Didjas 
“as fife, only for beasts, is referred to even in connection .with men, 
“ while King Vena held sovereign sway. He possessing the whole 
“earth, and therefore eminent among® saintly Kings, formerly 
" brought about a confusion of tribes when his intellect was infatuated 


10 


15 


20 


25 


1. For Oolebrooke translates ^''Commission B^amblia,tti p. p. 166-1 6 8^ 
where a dissent from this doctrine is noted and passages are. cited .showing that a 
father is free to dispose of his girl^ if after troth verbally plighted^ the husband 
die before the actual celebration of the marriage. In such a case she remains a 
damsel ( Kanya ) and may be disposed of by her father. 

■ ' 2. Oh. IX-59*60. ■ S, -'Oh. IX-64-68, . • 

4. i. e. hymns from the Veda bearing on, or chanted at, nuptial rites. 

5. A a king who has all the characteristics of a saint. The com- 

pund is solved in Sanskrt to indicate he is a Mng.as well as a sa-inti” 
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* . . ■ Yajilamlkya 

L Versem 

“ by lust. Sittce that time, whoever, through folly, appoints a woman 
“ whose husband is dead, to have intercourse for the sake of progeny, 
“ sages censure such a one.” 

( 9 ) Nor is an option* to be inferred from the contrast of precept 
5 _ _ and prohibition, since they, who authorize the 

eonsiiTred" practice of appointment, are expressly censured : 

and disloyalty is strongly reprobated in speaking 
of the duties of women, while continence is much praised. As says 
Mantf: “ Better that she ( the faithful wife ) emaciate her body by 
10 “ living voluntarily on pure flowers, roots, and fruit; but let her not 
“when her lord is deceased, even pronounce the name of another 
“man” — By this text, having prohibited recourse to another man for 
the sake of maintenance, Manu^ interdicts the recourse to another 
man, even for the sake of progeny thus : “Let her, until death, cou- 
15 “tinue patient (of all injuries ), self -controlled and continent, and 
“maintain before her vision that most incomparable rule of virtue, 
“followed by women* devoted to one husband only. Many thousands 
“of BrUhmanas, having avoided sensuality from their early youth, 
“have gone to heaven ( even ) without continuing their race. And 
20 “like those Brahmachstris* a virtuous wife, who, after the death of her 
“husband settles herself in a uniform continent life, ascends to 
“heaven, even though she has no son. But a woman who from a 
“desire to have offspring violates her duty towards her ( deceased ) 
“husband, brings on herself disgrace in this world and loses her 
25 “place ( with her husband ) in the next world.” Therefore it' is not 

Mark the gloss of on this verse. Be says that union with 

another man bad; but emaciating the body is also bad. The text of Manu; ^^Bettei 
that she emaciate the body ScqJ’ has an implied censure also for the emaciation of 
the body. It only means that between the two evils the evil of emaciating the 
body may be preferred, \ 

2 . Ck T. 157- 

3. Oh. Y. 158-lCl. 

4. — ^vide the rule of Gr, ^ b?# ^ (44-35). In 

forming the feminine with the affix the word tTB always takes the substi- 

tute s^in the words like ^ ^q^ff ^and the rest.’^ 

5. i, e» persons taking a lifelong vow of celibacy and living accordingly. 


Kii 
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Ydjnavalkya 
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HM 


Mitaksbara— discussed. 


im 


right to deduce an option^ from the injunctions of afSrmation and 
prohibition. 

( 10 ) Thus Niyoga^ having been prohibited in the case of a wife 
sanctified by marriage, what then is a Niyoga sanctioned by law ? 
so the ( same^ ) author sayss “ The damsel, whose husband shall die 5 
“after troth verbally plighted, the brother of the husband may take* 

“her according to the following rule : having espoused her in due 
“form, she being clad in white garments, and pure in her conduct, 

“let him privately approach her once in each proper season^ until 
“issue be had.’' 

( 11 ) It appears from this very passage, tliat he, to whom a 
damsel was verbally given, is her husband even without a formal 
acceptance on his part. If he die, his own uterine brother, whether 
elder or younger, shall take her, i. e. marry her- “In due form ” 
i. e- as directed by the S'dstras; “ having espoused her ” i. e- wedded 15 
her, and according to the following rule, namely the rule directing 
the besmearing of the body with clarified butter, and the restraint 
in speech &c. — let him “privately” i. e. in secret, approach her, clad 
in a white robe, “ and pure in her conduct” L e. having a restraint on 
her mind, speech and gesture, once at each menstruation, until 20 
conception- ( 12 ) Such a marriage is nominal®, and a mere part of the 


r 

1," 

is''",'' 
11 ': ;■ 

I";: 

i-' 

1 


1. According to tlie rule of interpretation ^‘wiien there are two 

contradictory texts^ an option is inferred.” So the Author says that no case for 
inferring an option arises on the ground that there are two injunctions of a contra-- 
dictory character viz, one of affirmation and another of negation. An option 
would arise if the two injunctions were of an equal character ( ) 

But heroj while a censure is passed upon those who authorize such a practice; none 
such is to be found in reference to those who forbid it. The V idhi ( i, &, the 
affirmative injunction) and the Ni§hdka (i,e. the injunction of a negative character) 
are therefore not equal; and therefore an option cannot be inferred ( See Bakrn^ 
bkapi p. 165; IL 6-10. Subodhini. Tr. p. 57, IL 15-20. ). 

2. Niyoga — ^is raising issue on the wife of a deceased person. See. Yajn, 1. 

68-69. p. 187 Note 1 on page 1040. 3. L e, Mann Ch.IX. 69-70. 

4. — ^%now her.”. 5. i e. at each menstruation period. 

6. The meaning is : — that as the injunctions as to clarified butter and other 
observances are prescribed as mere forms in approaching an authorized widow; so 
these espousals are a mere part of that intercourse; and not a principal and substant- 
ive part; whence a regular marriage between the parties might be inferred* 
See Colebrooke citing Balambhatti p. 167 & Subodhini p. 57; U, 23-25. 

sa 
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,j Ydjiiavalkya 
• Li 127 . 

form in which an authorized widow shall be approached, like the 
injunction of clarified butter &c. It does not make her the wedded 
wife of her brother-in-law. ( 13 ) Therefore, the issue thus begotten 
belongs to the husband of the wife^ and not to the brother-in-law* By 
5 spedal agreement, however, the issue may belong even to both.,, 




Viramitrodaya 

Among the sons of the same varm or of different vamas, of twelve 
sorts such as the jdmwa and other sons, the Author mentions a parti- 
tion among themselves, and in some cases a non-division, but coupled 
10 with ( a right to ) maintenance 

Yajnavalkya, Verse 127 

Pamkshetre, 'on the soil of another', apuirena, ^hy one who has no 
male issue ’, by the husband’s brother, or by one of a different golra, 
niyogcna, ‘ under an appointment by the elders, a son idpdditah, ‘ be- 
15 gotten', ubhayorapi, ‘oi both even’, /. c. of the owner of the seed and of 
the land also, becomes the heir entitled to take the entire heritage, and 
pindadcUd, ‘ the giver of funeral oblations ’ also; dharmatah, ‘ under the 
law,’ i. c. in accordance with the provisions of law. 

If to the owner of the seed, or to the owner of the soil, afterwards 
20 an aurasa sou be born of another wife, ( then ) according to the 
Brahmapurana : “ The Kshclraja son takes three parts, and PutriMsuta 
“the fourth part.” This is the meaning of the word cha, ‘also’. By the 
word api, ‘also’, is included the father by the seed, and of the soil. (127). 

Sulapani ,, 

25 Yajnavalkya, Verse 127 

Niijoga ‘ appointment such as ‘annointed’ with clarified butter &c.,’ 
Apulmiia ‘by one who has no male issue upon the wife of another, 
niijogotpdditah ‘ begotten under a legal appointment uhhaudh, ‘ of both, ’ 
he is entitled to perform the funeral ceremony, as well as to take the 
30 estate. This is to be with the consent of both, so says Narada®: “With 
“the consent of the owner of the land he whose seed is sown in the land; 
“the issue of that is considered to be of both, of the owner of the seed and 
“of the soil ” ( 127 ). 


•v 


1, Lit, Tr. owner of the soil to the man who washer husband 

by marriage. 


2. Ch.xn.58 
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* Pages 88 


[ Sons by birth and adoption. ] 

( 1 ) A distribution o£ shares among sons, equal or unequal in 
class, has been explained. Next, intending to show the rule of success- 
ion among sons principal and secondary, the Author first describes 
their characteristics:' — 

Yajnavalkya, Verses 128-132, 133 (1 ). 

The Aurasa, i. e- ‘ legitimate son ’ is he who is procreated on a lawfully 
Wedded wife ; equal to him is ‘ the son of an appointed^ daughter ’, Putrik&~ 
sutah. Kshetraja is ‘one begotten on a wife^’ by a sagotta relation of her 
husband or by another ( 128 ). 

One secretly produced in the house is known as G4dhaja, ' a secretly 
born son.’ A ‘ damsel’s child’, Kanina, is one born 
of an unmarried daughter and is considered as the son 
of the maternal grand-father (129 ). 

A child born of a woman whose marriage had or had not been 
consummated, is called ‘ the son of a re-married woman ’, PAunarbhavah. 
He, whom his mother or father may give ( in adoption ) shall be considered 
as ‘the adopted son’, Dattalca. 

(130) ‘ A son bought, ’ Krita is one sold by them. ‘ A son made by 

himself, ’ is one adopted by the man himself- Ohe who gives 

himself is ‘ a son self -given ’ SwayamdcUtd. One who Was ( along with his 
mother) accepted in marriage while he was in the womb is called ‘ a son 
received with the bride ’ 

(131) He, who, having been deserted ( by his parents ) is taken (for 
adoption ) is ‘ a deserted son ’ Apaindiha, [ 131 (1) ]. 

Mitakshara : — ( 2 ) The issue of the breast {liras ) is an Aurasa i. e- 
the legitimate son. Such a one, moreover, dharmapatnijah is one, born of 
a lawfidly icedded idf(?. A woman of equal tribe, espoused in lawful 
wedlock, is “ a legally wedded wife,” — and a son begotten on her is a 
true and legitimate son, and is^ chief in rank. ( 3 ) Tatsamah putrika- 


10 


15 


20 


25 


30 


L is, a daughter appointed to raise issue under the contract mentioned bj 
Vadshtka ( XVII. 17 ) — see further on p. 1046 11. 4-6. 

2. Wife i. e, of the person with whom she was lawfully wedded. 

3. This passage means timt such a son would have preference when there is a 
competition between him and other kinds of sons, and not that other kinds of 
sons are not heirs at all. See Vtramitrodaya Oh, II. Part II. 2. 

And according to Madana-Parijatu the sons born of lawfully wedded wives 
although of different tribes are all legitimate. See also Bakmhhatti p. 169. 

These passages were referred to in Mimkshi vs Ramananda 11 Mad* 49 at p. 52 
and TulsM Ram vs Behari Lai 12 AIL at p. 250. 
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Mitakshara-^STAe putriMputra. f C<rfebraoke I. xi. 3-5 

• Yd^flavalkya 

^ Verses MS'-SSS 


stttalj equal to Mm is the son of an appointed daughter* ^ Equal to Mm 
£?. equal to the legitimate son.’ The son (bom) o£ a daughter 
( appointed ) is a Putrilca-suta. And accordingly he is equal to a 
legitimate son. As has been said by ¥asisliiha^ t “ This damsel who 
S has no brother, I will give unto thee, decked with ornaments ; ( so 
that ) the son who may be born of her shall be my son*” Or that 
term may mean a daughter regarded as a son by reason of the fact that 
the daughter herself is to be regarded as a son* All the same such a 
one is also similar to a legitimate son, as she has more of the parti- 
10 cles of the mother’s body and less of the father’s* As says Vasishlha^: 
The second is an appointed daughter herself ” The meaning is that 
the second ( kind of ) son is the appointed daughter^ herself. ( 4 ) The 
son of two fathers ( Dwyfhnushydyana ) is inferior to the natural 
father’s legitimate son, because he is produced in another’s soil, 
(5)Ks!selrajab kshetrajatastu sagotrena wa, the Kshetraja f.^ one begotten on a 

l..Gli..XVlL 17. ■... 

2 Oil. XVII. 15 — ^Tiie reading in tiie Vau§htha Sntm is (third) and not 
( second ) 

a. The futrika-^putra is of four descriptions. (1) The first is the daughter 
appointed to be a son. ( see Vasisktka XVII. 15 ), (2) The next is her son. 

He is called the son of an appointed daughter^^, without any special contract. 
He is, however, to be distinguished from the next i, c, the third class. He is not 
in the place of a son, but in the place of a son's son and is a daughier^s sotL 
Accordingly he is described as a daughter's son in the text of Saiikha and Lihhita : 

An appointed daughter is like unto a son, as Prachetasa has declared : her off- 
spring is termed a son of an appointed daughter ; he oSers funeral oblations to the 
maternal grand-fathers and to the paternal grandsires. There is no difference 
between a son's son and a daughter's son in respect of benefits conferred." (3) The 
description of a son of an appointed daughter is the child born of a daughter who 
was given in marriage with an express stipulation as stated by Vadshtha XVII. 17. 
He appertains to his maternal grandfather as an adopted son. (4) The fourth is a 
child born of a daughter who was given in marriage with a stipulation in this 
form the child who shall be born of her, shall perform the obsequies of both. " 
He belongs as a son to both grandfathers. But, in the case where she was in 
thought selected for an appointed daughter, she is so without a compact, and mere- 
ly by an act of the mind. (Manu Ch. IX 127 and 136. ), Ilemadrt quoted in Cole- 
brooke. See also Tkakur Jeehnath Singh m Court of wards L. E». 2 L A. 163-166. 
Eahi 'SfS Govinda 1 Bom. 102*, and in particular Karuppi A^aeMar xs Sankara Nara** 
gana Chetti 27 Mad. 300 at p. 312 sqqj, and Jamigatram vs Bai Jumna 2 Bom» 
H* 0. Eep. 11 at p. 17. " .'y/'. 


CiIeliriM>ke 1. xi. 5-8 
YAjnavallcya 
Verses^ 12S--13^ 


tn 
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wife by a mgcAs;^ relation of her husband or by another. By another, 
itarena, ie. by one who is not a sapinda ov by a brother o£ the husband 
is a As7i(?ira;a son. ( 128 ) 

(6) Gudhajah, the secretly born son is one prachchjianna ntp annah j 
secretly produced, in the hustod’s house. By excluding^ the case 5 
o£ a child begotten by a man o£ inferior or superior tribe this must 
be understood to be restricted to an instance where it is not ascert- 
ained who the father is, but it is certain that he must belong to the 
same tribe. 

( 7 ) Kainina!}, a damsel’s^ child, however, is a son begotten on a 10 
damsel by a man of equal clsss, ( under the same limitations ) as 
mentioned before; and he is the son of his maternal grandfather, 
provided she be unmarried and abide in her father’s house. But if 
she be married, the child becomes the son of the husband alone. As 
says Manu^ : “ A sou whom a damsel secretly bears in the house of 15 
“ her fatlier is considered as the son of the husband and denominated 
“ damsel’s son, as being born of an unmarried woman”. (129). 

( 8 ) Paanarbhavah, the son of a remarried woman, is the son be- 
gotten by a man of equal class on a twice- married woman; aksbat^am 
wa kshatayam wa, tchose marriage had or had not been co-nsummaied. 20 

1. *. fi. This clause starts with the assumption that the begetter, though un- 
known, is not of a dissimilar class. The only thing unknown is the 
p^ticular identity of the man. For the ignorance as to the particular 
person must be the husband’s, not of the wife, and the knowledge of his 
equality in tribe, may be obtained through her, for surely she must know who ha 
is. But, if she really do not know his tribe, having been secretly violated by a 
stranger, in a dark night, then the child may bear the name of Gudhaja, but not 
a Gwdhaja son properly so called, as described before [ see Balamhhani p. 170. 11. 

15-18 citing Madnnaparijata ]. Bdkmhhatta also refers to the opinion of some 
according to which the child must be abandoned. 

As to the status of such a son whose father is unknown, he will have the 
same status and domicile as that of his mother, and the same opinion is quoted by 
ColehroTce as being that of V(ieJi(ispati—t\Iis>'a in the Srdddha—C Mntamani, 

2. See Baiamhhatti p. 170 11. 20-24. “ Damsel does not here signify 

unmarried only, for even with that import, the term is frequently used in the 
sense of one who has had no connection with a man. ” It signifies a woman 
with whom a regular marriage has not been consummated. 

See also Suhdhini p. 58 U. 7-10 Tr. p. 146 IJ, 12-16. 


3. Oh. IX. 172, 


iO 
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■“Colebrooke !. XI. 9-13 

Ydjilavalkija 
^ Verses 12S-1SS 


10 


15 


20 


( 9') He? who^ is giirea'..by-his motlier uBderVlier hiisband^s direet- 

^ . ' ion, while the husband; is absent on a iouraey or is 

Tile adopted son,, ' ■ ' . ' " , a , ' ' \ i , • 

dead; or who is given by the tather, or by both 

( parents to a, person- of the same .class, becomes dattakal, the adopied 
souy of him to whom he is given. As says Maiu^: whom his mother, 

“ or his father, in a time of distress affectionately give with (a libatioii' 
of) water and who is of the same class, is called a'son giveii.; 

(10) By specifying distress, (it is intimated that) the "son 
should not be given unless there be distress. This prohibition regards 
the giver^, ( 11 ) So an only son must not be given, Vide the text of 
¥asisklia*^ ? But let liim not give or receive an only son ” ( 12 ) Nor, ' 
though a numerous progeny exist, should an eldest son be given, 
since he alone is the principal among those who fulfils the office of a 
son as is shown by the following text^ : ‘' By the eldest son, as soon as 
born, a man becomes 'the father of male issue’.” 


( 13 ) The mode of accepting a son for adoption is propounded by 

.r , Vaskhlla^:" One who desires to adopt a son, shall 

Mode 01 acceptance. " * t i i . t ‘ i * s* 

assemble his kinsmen, announce his |intent.ion 

the king, make burnt-offerings in the middle of the house, reciting 

-'^Page 89 VyMitis and take ( as a son ) an un-remote 

kinsman, just the nearest among his relatives-^ ” 


1. These passages have been referred to in a number of cases, of which the 
following may bo noted: — Rangiibai vs, BhagirtMhai 2 Bom. 380^ Sliri Bahtsti 
Gurulimja Sioami vs, Shri Bahisu Ilamalakskmamma 26 I. A. 113. 2. Ch. IX, 168, 

3. And not the taker. See Baiamhkatti ^ Stihodhini p. 58 L 11. Tr. 146, L 26, . 

4. Ch. XY. 3. 5. Of ilfam, Ch. IX. 106. 

6. Ch. XT. 6. See Raja Mahtnd Deh vs Sri Jaganmtk Jemmoni 2 Pat. 469 at 
p, 485 for essentials of adoption. It is only one who is devoid of issue, who can 
adopt. Thus the existence of a disqualified sen is a bar to an adoption. Bharmappa vs 
Ujjangauda 46 Boaii. 455. A contrary view has been taken in Madras*, see Naganmnl 
vs Smilmrappa Addwj54Mad- 576*, see also Radha vs Dlnhrrao 39 Bom. L. E. 147 
at pp. 150, 151. 

7. Note the following very important remarks of West and Buhler in 
connection with this. ( 3rd edition pp. 884-888 ). Say the learned authors : 

The gradual abolition of grosser means of supplementing a family in 
favour of the system of adoption is itself a striking evidence of progress in 
civilization. The appointment of a daughter held an interioediate place between 
this and the coarse materialism of the earlist modes of substitution. It is no 
longer recognized, but traces of the institution still remain in the existing law. 
From it on the one hand has been derived the right of succession of the daughter 
and the daughter's son for adoption. As an imitation of a real son the aclo|>ted 
son ought to be born of some woman, whom the adoptive father could have 
. ( Contd, on page, ) 
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( 14 ) By the expression-‘‘ au un-remots kinsman "-the adoption 
of one very distant by country and language is forbidden. 

{Contd, from last page ) 

niarried... TMs exclacles the son of a daughter, ^ aud' such is the Jaw: generally 
received amongst the higher castes aad sub-divisions of the great SMra , class . 
almost everywhere, and amongst some of the higher castes by their customary law,, 
the daughter's son is deemed fit for adoption, and even the most ' fit on account of' . 
the place he might formerly have taken as a son by appointment, as well as of the" 
blood connection on which the system of appointment itself was founded. 

The passage of Vasishtha which directs that a man desiring to adopt shall 
make his selection from amongst near relatives, and for choice take the nearest, 
is so obscurely expressed as to admit of various interpretations. How the 
ingenuity of commentators :has been exercised upon it may be seen in Gole- 
brooke’s note to the Mit. Chap. I Sect, 11 Para 13. The Samskara-Kausthubha 
and the Nirnaya-Sindhu, construing the direction most liberally, approve the 
adoption, failing a Sagotra Sapinda, of a daughter’s or a sister son. The 
Sastris, following the Yyavahara-Mayukha, are almost uniformly opposed to 
this, except in the ease of Sudras. They rely on the impossibility of a real 
paternal and filial relation between the fictitious father and a son so born 5 and 
the decisions in Bombay must be considered perhaps to have confirmed the 
&i3tris^ view, but customary law seems in a measure at least to have been 
represented by the doctrine of the two works referred to. These were no doubt 
written under the influence of ideas which shaped the customary law, and they 
aflord an example in their divergence from the more generally received authorities 
of parallel growths of doctrine springing from the same original source, yet 
taking quite diflerent lines of development according to the medium in which 
they were placed. The real nearness of daughter's son once procured real accept- 
ance for the doctrine of appointment, and this in its turn has facilitated the 
admission of the daughter's son as fit for adoption. The Sastra had however to 
be interpreted accordingly, and this interpretation setting aside the ordinary 
doctrine of a necessary difference in the families of birth of the real mother and 
th<? adoptive father paved the way for the admission of the sister^s son. In the 
South of India the Brahminical law was for the most part apparently accex>ted 
only with this qualification, adapting it to previously existing customs, as in the 
case of marriage between the children of a brother and a sister rejected by the 
stricter law of the North, but allowed in the South, because it could not be 
prevented. 

On this passage observe the learned judges of the Madras High Court : The 
divergence between the generally accepted authorities and actually existing customs 
and the survival of the customs sanctioned by the earlier law appear to be 
accounted for in the above passage on; sound historical principles, and the conclu* 
sions therein arrived at to receive confirmation from^what we find to be established 
by evidence in thocaae before us. Vagidmada vs, Appu 9 Mad* at p^ 54. .. - 
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. . . ** I lajnavalkua 

. ,L' Verses 12S'-‘1S2 

(15) The same (ceremonial) should be extended to the ease of sons 
k)ught, self-given, and made : for parity of reasoning requires it- (131). 

CoBtd from last 2 )age ) 

, : . *TIi 6 iollowiag JiS' the notie of Mr. Colebrooke referred to in. the above 
passage : — 

Eaghimmidmia^ hi the Jldvahaiatim^ lias quoted a passage from tlie Kalika- 
Purmay which; with the test of Vasishtha; constitutes the ground-work of the law 
of adoption as received by Ms followers. They construe the passage as an un- 
qualified prohibition of the adoption of a youth or child whose age exceeds five 
years and especially one whose initiation is advanced beyond the ceremony of 
tonsure. This is not admitted as a rigid maxim by writers in other schools of 
law j and the authenticity of the passage itself is contested by some-, and 
particularly by the author of Vgavahara’-^fapukhay who observes truly that it is 
wanting in many copies of the KaUM-^Purana, Others following the text to be 
genuine; explain it in a sense more consonant to the general practice; which 
permits the adoption of a relation; if not a stranger; more advanced both in age 
and progress of initiation. The following version of the passage conforms with 
the interpretation of it given by N(mda*Pandita in the Dattahi-Jlmdnsd, Sons 
^-'givon and the rest, though sprung from the seed of another, yet being only 
‘‘initiated ( by the adopter ) under his own family name, become sons ( of the 
^‘adoptive parent ). A son having been regularly initiated under the family name 
Ms ( natural ) father, unto the ceremony of tonsure, docs not become the son 
^*of another man. When indeed the ceremony of tonsure and other rites of initiat- 
^fion are performed ( by the adopter ) under his own family name, then only can 
^^sons given and the rest be considered as issue : else they are termed slaves* 
^After their fifth year, O King, sons are not to be adopted. (But) having taken a 
'‘boy five years old, the adopter should first perform the ‘sacrifice for male issue^^^ 

‘ The Putre§hti or ‘sacrifice for male issue,^' mentioned at the close this 
j^sago is a ceremony performed according to the instructions contained in the 
following text of }eda: ‘‘ He who is desirous of issue should offer to fire, 
parent of male offspring, an oblation of kneaded rice roasted upon eight pots- 
herds 5 and to Indra, father of male offspring, a similar oblation of rice roasted 
on eleven potsherds : fire grants him progeny^ Indra renders it old.'’ 

( Colebrooke ). 

Nearest among his relation ^BandhuSannihr§t(m is the expression in 
the text. There are also other readings variously noticed regarding this passage 
viz, by Nandu Pandita in his commentary on Vi§hmi, ‘^Adurabandhavam 
asannikrshtam eva" — which gives an entirely different rule one whose 

kindred dwell in a country not far off, and one not connected by affinity.'' 
Vijmmsvara Mmself explains the term Adurabmdhavam in the next line by the 
remark that by this expression the adoption of ^^one very distant by country and 
language, is forbidden* And Bilmkkafim (page 172) aftet' deferring to the ^teit of 




M|tak?hara---fifoM6o2«pMefe. 1051 

Verses m-isa J 

(16) %xi\s^, the son hovgJit, morevor, is one who labhyam, 6?^ 
them, i.e. by both mother and father, or by either 
Sons bought &c. mother or the father, viferilabilMS soM, and as 

described before, excepting, an only son, or an eldest son, in a 

timeof distress and belonging to the same class. As 5 
for the text of Manu :^ ms““He is called a son bought, whom a man, 

“ for the sake of having issue, purchases from his father and mother : 

“ whether the child be equal or unequal to him”-it must be interpreted, 
as whether like or unlike in qualities, not in class; since the Author con- 
cludes^ by saying “ This law is propounded by me, in regard to sons iQ 
“ equal by class”. (17) Krtrimah syat swayamkrtah, son made is one 
adopted hy the man himself- — The son made however, is the son adopted 
as a son himself by the man, w'ho is desirous of male issue, and enticed 
by the show of money and land, and being an orphan without father 
and mother: for, if they be living he is subject to their control-® 15 
( 18 ) Dattatma, the son self-given, is one who, being bereft of father and 
mother, or abandoned by them, presents himself, saying “ Let me 
become thy son. ’^ ( 19 ) Sahodhajah, the son received^ tciih the bride, is one 
who being in the womb, is accepted ( in the course of the marriage ) 
when a pregnant bride is accepted. He becomes the son of the 20 
husband. ( 131 ) 

( 20 ) Apaviddhah, a son deseried, IS one who having been deserted^ 
ntsrsMal} by his father and mother, k taken ( for adoption ). grhyate* 

He is the son of the taker. 

In all cases he must be of the same class (as with the adoptive fathe r)’ 25 


( Confd.from last page ) 

Fad^^Mka (XY, 7-8) remarks: If: possible— -he should take a bandltiisaiiiil- 
krslitara 'L — K human nearly related — e. g. a brother's son or the like; on 
failure of such a one he should take adfirabaiidliavain, one whose kmsmen are not 
remote, i, e, whose means of liTelihood is in a near place, whose father and 
other relationg are near, and whose family and character are consequently 
known/’ Mr. Colebrooke also notices the other readings vk, those given in 
Kalpataru and IlaUmhara tk. Adure foandhavam asannikrshtamemJ’ 

L Ch. IX. 174. 2. See further on II. 133 (1). p. 1057 I. 37. 

3. The consent of both is the only requisite. No ceremonies, nor a document 
is necessary. Kamla Frasad vs Murti, 13 Pat. 550. 

4. If a woman lie married while pregnant, the child born^of that pregnancy is 
a Sahodha son ; such a one is to be distinguished from a Mdnina { son of an un- 
married damsel ), because he is not born of a damsel. It is not clear how he can 
be distinguished from a GMhaja^ unless a too technical construction is placed on 
the suffix ja ^born’, since after the marriage he is no longer one secretly horn, ” 
Whereas the chief element of a Gudkaja vk. the concealment of the individuality 
of the progenitor from whom the woman has conceived still remains there. 





1052 


^ulapaiji— ’TAe severed sons. 


pColebfooke I. 

I Y&jiiavalkya 
L Verses ISS-ISS 


^ulapapi 

Yajnavalkya, Verse 128 

“ A son begotten by oneself upon a wife married according to 
“sacrament, one should know him to be the Aurasa, ” under this text of 
5 Baudhayana,’ one begotten by oneself upon a married wife of one’s own 
caste is the ^wrosa son. Equally entitled fora share like the Aurasa, 
is %h.e PutriMptifra. Manu® describes a putriJed thus : “One having no 
“ issue, may make his daughter in this manner an appointed daughter viz. 
“ ‘The child which may be born of her, shall be one entitled to offer 
10 “ funeral rites to me. 

On the wife of another who is without an issue, and who was 
appointed by the elders, and under the ceremony of Niyoga such as the 
annointment with clarified butter &c., a son begotten by a sapirtda. or by one 
of a superior varya is (known as) the Kshefmja sou. Assays Vishnu.*' 
16 “ Upon one who was appointed (to beget), a son begotten by a mpipda or 

“ by one of a superior DorrKi is the /rstoraja, the second ’’( 128 ). 

Yajnavalkya Verse 129 

In ‘the house’, grhe, of the husband, prachchhanm, ‘one secretly’, born, 
is the' Qu4haja son, so declared by Manu and others. 

20 Upon an unmarried daughter while residing at her father’s house, one 
secretly begotten by a man of the same mrm is the Kanina son, declared 
to be the son of the mother’s father. As to what has been stated by 
Manu^ viz. : “ While in her father’s house, the son which a daughter 
“causes to be begotten in secret, that one should know as the Kclnim son, 
25 “and belonging to the husband ( after marriage ) as a son born of the 
“maiden ’’, that has been declared by Visvarupa to be applicable when 
there exist the Aurasa and like other sons ( 129 ). 

YajHavalkya, Verse 130 

Upon a widow who has had sexual intercourse, or one who had no 
30 regular intercourse, and who was married again, a son born is the 
Paururrbham son, becomes the son of the progenitor. Similarly says Katya- 
yana® : “ After abandoning an impotent or a degraded husband, when a 
“woman secures another husband, a son born upon her is the Paunarbhava 
“son, is clearly of the same class as of the progenitor. ’’ 
gg One whom the mother and the father give up and offer, such a one is 
the Dattaka. As says Manu® : “ That ( boy ) equal ( by caste ) whom his 
“mother or his father affectionately give with ( a libation of ) water, in 
“times of distress, such a son is the Pafrima son ’’ ( 130 ). 

4. Oh. ix. 172. 
ili£(3hv: IX. :i68y- 


1 . Dh. S. 11. II. 3.14. 
3. Oh. XT. 3. 

5. Verse 860, 


Mitakshafa~itrifa, itf^rima (fee. idSS 

Verses 128-lSS J 

^ulapai^i 

Yajnavalkya, Verse 131 

One who is sold by the mother and the father and taken up as a son, 
such a one is a Krita son. Vide the text, ‘‘ such a one whether of a 
“different t’arjza or a similar. ” 5 

Manu’ describes the son self-made : “ But when one makes another 
“ as his son who is similar (in caste) and is acquainted with the right 
“and the wrong, and who is endowed with the qualities of a son, such a one 
" should be known as a son.” 

Manu® describes the Dattrima son thus : “ He who is without his 
“ parents, or otre who has been abandoned without a (proper) reason, 

“ gives himself ( to a man ) is called the son ‘ self-given ’ ” Swayamdatta. 

Oarbhamma has been described by Manu® : “ Where a pregnant 
“woman is taken in marriage, either (with her pregnancy ) known or 
“ unknown, ( the child in ) the womb belongs to the man who weds her, 15 
“ and he is called Sahodhu ” ( 131 ). 

( 21 ) Having thus premised sons, chief and secondary, the 
Author explains the order of their succession to the heritage 
Yajnavalkya, Yerse 132 ( 2 ). 

Among these, in the absence of the preceding, each next succeeding is 20 
a giver of the funeral cake and the inheritor of a share. 

Mitakshara : — (22) Of these aforementioned sons of twelve kinds, 

. in the absence of the preceding, each next in 
orcierj as enumei’ated, must be consiaered to be 
the pindadah, giver of tJie funeral ealce, i e, performer of the S'rdddha, 25 
and ansaharah, the inheritor of a share, i e. successor to the effects. 

(23) If there be an Aurasa^ (legitimate) son and a Pautrikeya (son by 
an appointed daughter ), Mann propounds® an exception to the seeming 
right of the Hw/ma son to take the whole estate : “ A daughter 
“ having been appointed, if a son be afterwards born, the division 30 

1. ixlOO. 2. IX. 177. 3. IX. 173. 

4, Tile reading in the Mitaksham is Aurasa-pautrikeya-samavaye i, e, when 
the legitimate son and the son of an appointed daughter co-exist. Mr. Colebrooke 
translates-^^ If there be a legitimate son and an appointed daughter adds in 

the foot-note ‘‘SO this passage is interpreted Viswekwara Balamlha’ItaJ^ But 
Balamhhurlta distinctly refers to the passage as it occurs in the text &c. ( see p. 174 
1. 15. ) Auj'ampautrihyayor mithah Samatmye ityarthah,^^ While Viswekwara 
has (p* 58 1. 17. ). ** Aumsa’-putrasya^ putrikayakcha mdbhme ityarthah, Trs* 

p* 147, h 8. 5. Ch* IX. 134.’ 
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’ I lapmvalkija 

“ of the heritage must in that case be equal •• since there is no right of 
“primogeniture for a •woman.”’- (24) So also, even in the case of 
others, a quarter share to inferior sons, even when the superior ones 
exist, has been ordained by Vasishlha;^ “When a son has been 
5 “ adopted, if a legitimate son be (afterwards ) born, the adopted son 

“ shares a fourth part." ( Here ) the mention of ‘ the son adopted ’ is 
indicative also of others such as the son bought, the son made, and the 
rest by reason of the context-^ ( 25 ) Accordingly Kalyayana'’ says: 
“If an Aurasa son be born, the other sons take a fourth parti, 
10 “ provided they belong to the same tribe ; but if they be of a different 

“class, they are entitled to food and raiment only.” (26) “ Those 
“ who belong to the same tribe " e. g- the adopted and the Ksheiraja 
sons and the like, these when an Aurasa son exists, share a fourth part. 
But those who belong to a different class e. g- “ the damsel’s son,” 
15 “ the son seci'etly born,” “the son received with the bride," and 

“ the son of a re-married woman,” these when an Aurasa son exists, 
do not take a fourth part, but are entitled to food and raiment only, 
(27) Although there is a text of Vishnu viz.' “ Exceptionable sons are, 

1. This passage is obscure and is not in a line with the logical accuracy and 

perspicuity which are the invariable characteristics of Bhatta Vijnamswura, Taking 
the text of 3I(mu by itself it says that a female is not entitled to the rights of 
primogeniture. ( p. 174 1. 17 ) explains it by suggesting that it is 

meant to meet a position which may be taken on the strength of the rule that the 
appointed daughter herself is a son ( ^ % while Vijmne- 

huMa refers to the text of 3Ianu for showing that when an aurasa and a iKiutrihija 
competCj it may be urged that the entire estate should go to the Aurasa^ had it 
not been for the rule of 3Imzu in IX. 134. 

The Subodkmi (p. 58 1, 17-23 attempted to explain the passage thus: 

By this text of 3fmm, the eldest does not get tho preference share allowed to him 
in the text (of Marm Ch. IX.112 see above p. 187 11. 5-7). Indeed^ under this text 
he is only entitled to an equal portion. Ordinarily an Aurasa alone is entitled to 
the entire heritage^ but by the text of 3fam — •-The division must be equaF^ — the 
Aurasa does not take the entirety and thus the Pautrihya takes a a share. This 
seems to be the only way in which the two passages can be connected together.’^ 

2. Ch. XY. 0. ^ he (the adopted son) shall be the partaker 

of a fourth share 

3. V, L Tr, for they are equally adopted as sons. Colehroolii 

prefers this readin g, 4, Verse 857 . 

5, This reading is followed in the Afadamparijata. and Viramitrodaya. But 
the KalpatarUf Batna^ara and other compilations read a third part, Vide 
Jimuta Vaham C. i0|. 13. Colehrooh, 
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“ a damsel’s child, a son of concealed origin, one received with a 
“bride, and a son by a twice-married woman ; these never share the 
“funeral cake nor the inheritance”, still it is intended to prohibit a 
fourth share when an Aurasa son exists. But if there be no legiti- 
mate son or other ( preferable claimants ), even the damsel’s child 
and others succeed to the whole of the paternal estate, under the 
text : “ In the absence of the preceding, each next succeeding &c.” 

(28) Similarly, although there is a text of Manuh “The 
“ Aurasa son alone is the ( sole ) heir of his father’s wealth ; but, as a 
“ matter of compassion he may give maintenance to the rest,” that too 
must be considered as applicable to a case, where the son adopted and . 
the like are hostile to the Aurasa son, and devoid of good qualities. 
(29) Here a special rule regarding a Kshetraja son has been 
propounded by the same- Author: “ Let the Aurasa son, when dividing 
“ the paternal heritage, give a sixth part, or a fifth, of the patri- 
“ mony to the Kshetraja son ” I e. where there is hostility as well 
as want of good qualities then a sixth part, but 
if only one of those defects exist, a fifth part, and 
thus the two cases should be discriminated. 


' Page 90. 


( 30 ) Although Manu^ having premised two sets of six sons, has 
declared the first six to be heirs and kinsmen, and the last six to be not 
heirs but kinsmen viz, The Aurasa son, as also the son begotten on a 
“wife, the son adopted, andalsoa sonmade, a son secretly born, and so a 
“sou oast off, are the six heirs, and kinsmen ( 159 ). The damsel’s 
“ son, the son received with the bride, the son bought, as also the son 
“ begotten on a remarried woman, the son self -given, and the son 
“ born of a S'vdra woman, are six not heirs, but kinsmen ( 160 );” 
( 31 ) that too must be expounded as signifying, that the first six may 
take the heritage of their father’s sapwn/as and samtmodaMs, if there he 
no nearer heir, but not so the last six; ( The tie of ) kinship ( hdndha- 
vatvam ) however, is alike in the case of both by reason of their being 
Sam&nagotra and Sapinda and thus being capable of performing the 
duty of offering libations of water and the like. ( 32 ) It must be 
thus expounded; for the mention of a given son in the following 
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1. Ch. IX. 163. 2. Maan, Oh. IX. 164. 3. Oh. IX. 169-160. 



16^6 Mi tak^h ara—J.w‘aSa 


:f 

rColebrooke I. xi. 32-34 

I Ya.jfiavalkya i 


passage^ is intended for any adopted succedaneous son: “ A son 
“given away must never claim the family and estate of his natural 
“father. The funeral cake follows the family and the estate, and of 
“him, who gives ( away his son ), the funeral ofEerings fail.” ( 33 ) The 
3 right of inheriting their father’s estate, however, is, without exception 
equal in the case of all in the absence of sons mentioned next above 
each, in the order of precedence, as the text^: “Not brothers, nor 
“parents, but sons are heirs to the estate of the fathers,” purposely is 
intended as affirming the succession of all subsidiary sons other than 
10 the Aumsa son, the right of the Azcrasa son having been already 
propounded by the text:^ “The Aurasa son alone is the ( sole ) heir 
■ “of his father’s wealth”, and the word heir ( ddydda ) being well- 
known as used to signify any successor other than a sou as in ( the 
expression ) “ The heirs also should be made to give &c.” ( 34 ) The 
15 variation which occurs in the institutes ofVasishlha^ and others 

1. Manii Cli. IX. 142. 2 . of Mann Ch. IX. 185. 3. of Mann Cii. IX 163. 

4. See Suhodhini (pp. 60-61 Tr. p. 151 11. 32-38. p. 152 11. 1-34.) HeferriBg 
to tliis passage in tiie Subodhini Mr. Colebrooke adds the following note : 3fam 
declaring the appointed daughter equal to the legitimate son. includes her under 
legitimate issue ( IX. 165 ) and proceeds to define the remaining ten succedaneous 
sons ( IX. 166-178. ) But Vasi^htha states the appointed daughter as third in rank 
( XYII — 166 ). which is a disagreement in the order of enumeration. The 
same must be understood of other institutes of law viz Vishnu 15-2-37- Narada 
(13-44-45, ) Devala <kc. How then is the succession of the next in order on failure 
of the preceding reconcilable ? The author proposes this difficulty with its 
solution. His notion of the mode of reconciling is this : Manu declaring that the 
first set of six sons by birth or adoption is competent to inherit from collateral 
kinsmen on failure of nearer heirs, but not so the second set^ afterwards pro- 
ceeds to deliver incidentally definitions of those various sons. It appears 
therefore, to be a loose enumeration, and not one arranged with precision. 
Accordingly Mam. in saying, Let the inferior in order take the heritage/*^ does 
not limit this very order, but intends one dift'erent in some respects 5 and the differ- 
ence is relative to good and bad qualities. The same must be used with the vari- 
ations in other codes. Moreover what is ordained by Yajnmalkya is consistent 
with propriety. For the true legitimate son and the son of an appointed daughter 
are both legitimate issue and consequently equal. The son of the wife, a son of 
hidden origin, the son of an unmarried damsel, and a son by a twice-^married 
woman, being produced from the seed of the adoptive father and from the soil 
appertaining to him, have preference before the son given and the rest. The 
son received with a bride, produced from soil which the adoptive father accepts 
for Ms own is placed in the second set by the authority of the text, or because 
the mother did not appertain to the adoptive father at the time when the child 
was begotten^ The whole is therefore unexceptionable. 
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respecting some one in botli sets, must be understood as founded on 
the difference of having been^ or not been endowed with qualities. 

(35) But the assignment of the tenth place to the son of an appointed 
daughter in Gautama’s text^ is relative to one differing in tribe. 
Therefore this is established, that in the absence of those ( mentioned) 5 
in the preceding order, those following next in order will be entitled 
to the inheritance. 

(36) As for the text®: “If among (several) brothers sprung 
“from one (father), one have a son, Manu has declared them all as 
“fathers of a male offspring on account of that son,” that also is 10 
intended to forbid the adoption of others, if a brother’s son can 
possibly be adopted, and not for setting up a claim as a son, as that 
would be inconsistent with the subsequent text (Yajn. IT. 1.35. ) 

“ Their sons, the Gotrajas and the Bandhus &c.” 

Suiapani 

Yajnavalkya, Verse 132 

He becomes entitled to offer piv.da, srMuha, and the like, and also is 
entitled to take the wealth. 

When, however, the brother’s son exists, the Kshetrnja and the like 
others substitutes of a son are not entitled, as says Manu^ : “If among 25 
‘‘ brothers born of one father, one have a son, all these ( others ) through 
“ that one, are ( regarded ) as having a son; so Manu has declared.” Then 
also, in the absence of brother’s sons, should be made the sons such as 
the K^hetraja and the others. 

Of the co-wives of one husband also who are without a son, the son 30 
of a CO- wife is the son himself, -as says Manu® : “ Of all the wives of a 
“ one, if one have a son, Manu declares them all ( to be ) mothers having 
“ sons through that son.” ‘ Wives of one ’ i. e. of one husband ( 133 ). 

( 37 ) The Author next adds a restrictive clause by way of con- 
clusion to what had been stated 35 

Yajnvalkya, Verse 133 (1) 

This law is propounded by me in regard to sons equal by class. 

Mitakshara — ( 38 ) Only among sons equal by clsss, ay am vidhih, 
this law, i. e- ( the one ) expressed in the text : “ in the absence of the 

1 (p. 90 1. 14) have a reference to the: sons and are adjectives 

qualifying that term. - 2. Oh. XXVIII. 31. 

3. Of Manu Oh. IX. 182. 4. IX. 182. 5, IX. 183, See Vishnu also XV. 41. 
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“preceding, tbe next following in the order (of enumeration ) &e.” 
and not among sons differing in class. (39) Here, moreover, the 
damsel’s son, the secretly born son, the son received with a bride, 
and a son by a twice-married woman, are deemed of like class, 
5 through their natural father, but not in their own characters^ as it 
has already been stated that they are not within the definition 
of tribe and class. (40) So also, since issue procreated in the 
direct order of the tribes, as -the Murdhdvasika and the rest, are 
comprehended under legitimate issue, it must be understood, that, on 
10 failure of these also, the right of inheritance devolves on the ksheiraja 
son ( of the wife ) and the rest. 

(41 ) But the son by & Sudrd wife, though legitimate, does not 
take the whole estate, even on failure of other issue. Thus Manu 
says^: “But whether a man have sons or no sons (by wives of 
15 “other classes ), no more than a tenth part, must be given to the 
“son of a S'udm woman, according to law.” ( 42 ) “Whether he have 
sons ” /. e. whether he have existing the male issue of a regenerate 
tribe; or “ have no sons ” u e- have no issue of regenei'ate tribe, in 
either case, upon his demise, the son of the wife or other (kind of son,) 
20 or any kinsman (sapinda) shall not give to the sou of the Sudrd more 
than a tenth part of the father’s estate. ( 43 )' Thus it appears from 
this very text, that the son of a Kshairiyd or a Vaisyd wife takes the 
whole of the property on failure of issue by women of equal class ■ 


[ Colebrooke Sect. XI! } 

C Rights of a son by an unmarried female in the case of a 
25 Sfidra’s estate. ] 

( 1 ) The Author next delivers a special rule concerning the 
distribution of the estate of a S'Mra 

1 . Ch. IX. 154. The author of the Subodhini reconciles this text of Manu 

witli that of Yajnavalkya (II 125. p. 1033 ) above in wMch it has been laid down 
that the son born of a &udm woman is entitled to one share^ by noting that one 
share in that text of Yajnavalkya is bbvionsly one of the 10 shares into which the 
estate is to be divided under that text m%, 4, 3^ 2 & 1. ( See. Snbodhini p. 61 11, 

22-25. Tr. 153. 11. 31-35 & p, 154, 11. 1-4.) 
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Yajiiavalkya, Verses 133 (2), 134 

A son begotten by a Sudra even though upon a ( femiJe slave ) 
may take a share by choice [ 133 (2)]. 

But after the death of the father, the brothers should make him a 
half-sharer ; if he have no brothers, he may take the whole property, 5 
unless there are sons of daughters. ( 134. ) 

1. Who is a Bant — The woman entitled to be called a Bast or an avaruddha stn 
( a permanent concubine ) must be one with whom the connection is open and who 
lived as a member of the family. Thus a Mahomedan prostitute cannot be called 
a dctd though she was a permanent concubine, Mt, Haidri vs Narindra 
1 Luck. 184. See also Rajini Nath Das vs Nitia Chandra Bey, 48 Cal. 643, (F.B.), 

Bai Monghihai vs Bai Naguhai^ 24 Bom. L.R. 1009=47 Bom. 401=53 I A. 153. 

It is not, however, subject to the further condition that a marriage could have 
taken place between them. Soundararajan vs Arunachalam^ 39 Mad. 136. Perman- 
ence of the relationshiji is suhicient. Rama Rajadharan ys Papammah 48 Mad. 805. 

A Brahmin mistress of a Sudra is not a Dasi, nor the son a Dasiputra he has 
no right to the property of the father, Ramchandra vs Hanamnaik 60 Bom. 75. 

Nor can a kept mistress whose husband is alive be called an Anandilal 

vs Chandrahai 48 Bom. 203. 

The question as to the status and the share of a Ddsi-putra was referred to 
and discussed in the following cases. In almost all these cases the passages from 
Ydjnavalkya and V ijndnesvarah commentary of the Mitdk^ham thereon were 
referred to and discussed. The following is a short summary of the decisions 
having a special reference to this part of the text. 

In any view of the texts, an illegitimate son is looked upon as a member of a 
family, entitled to some, if not all, the rights of a member as such. He is entitled 
to maintenance in those cases where he does not succeed by survivorship or 
inheritance. In this respect Hindu law differs from English law in so far as it 
does not treat him as a jilius nullius. See Hargobind Kuari vs Bharam Singh 6 All. 

329. Bahl vs Govind. 1 Bom. 97. Among the Budm caste, the illegitimate sons 
in default of legitimate sons are entitled to inherit. Inderum vs Ramaswamy 13 
M. 1. A. 141. Badu vs Ba%za 4 Bom. 37 ( F. B. ) 

The illegitimate son of K§hairiya by a BMra woman is not a Sudra, but of a 
higher caste called Ugra, Brindavana vs Radhamani 12 Mad. 32, 

N. B.: — An illegitimate daughter is not entitled to inherit, the claim of the 
sons being based on texts which specially mention them, the daughters not being 
so mentioned, Bhikya vs Balu 32 Bom. 562 ==10 Bom. L. B. 736. 

But a mother can take as heir to her illegitimate son. Jagarnnath Gtr vs Shep 
Bahadur Singh 57 All 85 at p. 106, ( a case of Gosais ). 
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Mitaksharat — ■(2) A son begotten by a Mm on a (..female 
: slave)5 obtains a share lamatali, by choice^ i<^-by the optionj of the^^fe 
; after ( the .death of ) the father, if there be sons ., of a .wedded 
wife, then , these brothers should' make that son of the ddst (female 
5 'slave ), a hal-'sharer, i e. th^^ give him a half from their 


( Coutd fmm last pags ) 

In Sarasuti vs Mamiu 2 AIL 1S4 the of spring of a kept woman or a 
continnons concubine was held to be on the same level as to inheritance as the 
issue of a dau ( female slave ) by a Suclra 5 and he was held capable of succeeding 
to the occupancy holding of his father as a ^^male lineal descendant within the 
meaning of the Agra Tenancy Act, 1901. Mamkali vs Jemma SO All. 508, In 
Jogendra BhujMti Nittycmand It Cal. 713 and 18 CaL 151 ( F. 0. ) 17 I, A. 
128, both the High Court and the Privy Council recognised the right of an illegiti- 
mate son as a coparcener with his legitimate brother in the ancestral estate and 
he was held to be entitled to take by survivorship even in the case of an Imparti- 
ble estate. He does not, however, acquire a Joint interest in the property with 
his father in the ancestral family property. It is only after the fafcher^s death 
that his right commences, so that if the property is disposed of by the father 
during his lifetime, he cannot claim a share in it after Ms death. Rum Sarmi 
vs Telickmd 28 CaL 195. Nor does the illegitimate son become a co-parcener in 
the fullest significance of the term, and therefore he is not entitled to claim by 
survivorship against the collateral relations of the father. Krishiayyan vs 
Muitusami 7 Mad. 407. Parmiki vs TUnmahi 10 Mad. 334. 

In a ease of disputed succession among Sudras to an Impartible estate "where 
the claimants were sons by two wives of the same caste, but of diferent grades, 
the son by a wife though junior, but of a superior grade, was held to be 'Entitled 
to preference. Ramasami vs Bmidaralingasami 17 Mad. 422. 

The Basiputra is entitled to maintenance among the regenerate classes. It does 
not cease when he comes of age. But he is not entitled to his marriage expenses. 
Motiehmd vs Chandrahai 26 Bom L. B. 488. 

1 And this is made clearer by Balambkatta (p, 182 11. 22*23) & Buhodhini 
(p. 61 1. 26, ) From the entire estate, a half of what would be regarded as 
his share L e. one half of the amount allotted to a legitimate issue.^’ 

He is entitled to one-half of the share to which he would have been entitled 
had he been legitimate. The widow by marriage and the sole illegitimate son take 
equally. Eamulmmal vs Visvamtha Stuami NaicMr 25 Bom. L. R. 577 = 50 I. A. 
32. See 18 B. L. E. 70=40 Bom. 369. 

Members of legitimate descent cannot claim heirship to a line of illegitimate 
descent. Maharajah of Kolhapur vs Smdaram Aytjar 48 Mad, 1 
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own allotment. However, should there be no sons of a wedded wife, 
the son of the (ids? ( female slave ) shall take the whole estate, pro* 
vided there be no daughters of a wedded wife, nor their sons. But if 
there be such, the son of the dd4 ( female slave ) participates for half 
a share only. ( 3 ) From the mention of a S'tidra in this place, moreover, S 
(it follows that) the son begotten by a man of a regenerate tribe on a ddsi 
(female slave) does not obtain a share even by the father’s choice, nor 
even a half, much remote ( is the chance of his claiming ) the whole. 

But, if he be docile, he receives a bare maintenance. [ 13S-134. 3 


Viramitrodaya 

The Author states the characteristics of the twelve sons, by the 
verses beginning with ' Aurasa ’ etc. 

Ya|navalkya, Verses 128-134 

Dharmapatni, ‘a lawfully wedded wife', i. e. of the same 
vama married according to ( the dictates of ) law, of her, born from 15 
the husband is the Alzfmsa son. Here ( the condition of ) belonging to 
the same vama, hj reason of its relating to the twice-born is intended 
as spoken of as referring to the three vamas such as the Brahmana and 
the rest. Otherwise according to Parijata : “ sons of the Kshatriyd and 
“ Vaisya wives married to a Brdhmana and born of him may not be 20 
“included among the twelve kinds of sons.” By reason of his being 
procreated from the breast ( was ) of the husband, he is ( called ) the 
Awasa. 

“He who is born of her, that son 'shall be my son”, under this rule 
of an '’agreement stated by Vasishtha,Va maiden who has been married 25 
is called the Putrikcv, a son born of her is the Putrikdsutah\ thus his 
characteristic has been stated as derived from a parity of expression. 

Such a one, moreover, is equal to an Aurasa, is entitled to take the heri- 
tage of the maternal-grandfather, and to offer exequial rites to him. 

In this connection, Manu® states a special rule. “ To the mother first 30 
“should the pulrikdsuta offer a pinda; the second, however, to her 
“father, and the third to the father’s father ”. 

One born from one appointed in regard to the land of another, whether 
of the same golra or of a different gotra, is the Kshetraja, the son of 
the owner of the land. Where, however, an arrangement has been made 35 


l.XVn 15. 


2 . IX 140 . 
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as ‘'Whatever issue is begotten on this shall belong equally to both 
of us ”, there, he is the son both of the owner of the seed as well as of 
the soil. This is the meaning of the last verse. That has been stated 
by Mana*: “ Where by a special compact a field is made over to another 
5 “for ( sowing ) the seed, of that ( i. e., the produce of the seed ) the 
“participators in this world are considered to be both the owner of the 
“seed as well as of the soil” ( 128 ). 

Grhe, ‘ in the house ’, upon the wife by another prachchhanna, 
‘secretly', i.e. even without an appointment, as the result of a concept- 
10 ion from a secret ( sexual ) connection utpannah, a son (thus) 
‘produced,’ such a one, however, is declared to be GMhaja, ‘ one 
secretly born In this connection Manu® ( says ) “ One in whose 
“house a son is born, and it is not known by whom he was begotten, 
“such a one being born secretly in the house, belongs to him on whose 
15 “wife he is born ‘ wife ’, i. c. the wedded wife. 

On a maiden /. e. on an unmarried daughter, the son born is the 
Kanina; such a one is the son of the mother’s father, vide Vijh^u : 
“ By him, the mother’s father becomes ‘ the father of a son ’; he should 
“offer ( to him ) pin^a and take ( his ) property If upon marriage 
20 the husband be without an issue, even of him such a one is ( entitled 
to be ) a son, vide this text of the Brahmapuraiya : “ If from one who 
“has been taken in marriage, a son was born ( while ) in the father’s 
“house from one of the same varna, such a one is the\Kdmna son again 
“of him to whom she is given ( in marriage ). ( 129' ).” 

25 One who is married again is ‘ a remarried woman ’ PunarbMh; 
upon her whether deflowered i. e. consummated, by the previous 
husband, or undeflowered i. e. not consummated, a son born is^ called 
Pamarbhava, ‘ the son of a re-married woman.’ Here Katyayana® ; 
“ One born from her is the Paunarbhava, and it is clear he is the son 
3 Q “ of the progenitor 

The father, or in his absence under his permission, the mother, the 
son whom he (or she) may, out of affection, give with ( the libation of ) 
water to another, such a one becomes the Dattaka ‘ adopted ’ son of 
the acceptor. As says NLaau* : “ The heritage and the gotra of the 
“genetive father the son given shall not take; the ( right of offering ) 
“pinda follows the gotra and the ( right to ) inheritance; from one who 
“gives away, the exequial rites recede.” Swadhd, ‘ the exequial rites ” 
i. e. the krdddha, the funeral and allied rites. (130). 


1 IS5S. 


2 IX. 170, 


3 Verse. 


4t XX. 142. 
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Tdbhydm, ‘hy the two’, i. e. by the mother aud the father, vikriiah, 

‘ sold ’, that son who was Krita, i.e. ' bought ’ becomes (the son) of the 
purchaser. 

Kftrimah, ‘a. 30Xi made’, under a request made by oneself, viz. ‘be my 
son’, and agreed to thus, viz. ‘I am thy son’, one accepted is a Krtrima, 5 

i.c. ‘a son made.’ By the use of the word cha, ‘and’, is added that it was 
‘ with the consent of the mother and the father ’; since while they are 
living he is dependent on them. 

Even without a request, in the absence of the mother and the 
father, or one who has been abandoned, one who swayam, ‘himself ’, offers 10 
as a son, such a one is Swayamdatla, ‘a son self-given’, is the son of the 
acceptor. 

While in the womb, by reason of the mother’s marriage only, one 
who becomes the son of the parents (thereafter) married, b ecomes the son 
of the husband and is called SaJiodhaja, ‘a son received with the bride.’ 15 
That has been stated by Manuh “Where a pregnant woman is married, 
“either knowingly or unknowingly, to the husband who weds (her) 
“belongs (the child in) the womb, and he is also called saho^ha, ‘the son 
“received with the bride” (131). 

One, however, who by his parents utsrshto ‘ has been abandoned’, 20 
or owing to their inability to maintain him has been given up, and by 
another is taken up as a son, such a one (becomes) the son of the 
acceptor known as Apaviddha, ‘a deserted son’, ( 132 ). 

E^hdm, ‘ of these’, twelve sons, \pdroapmvdbhdve, ‘ in the absence 
of the one preceding’, parah parah, ‘each one next succeeding’, becomes 25 
pin^adah amsaharascha, ‘ the giver of the ( pmda ) funeral cake, and 
the inheritor of a share ’ also. 

The word amsa, ‘share’, in the case of a pulrikd and ksJieiraja means 
the entire share, under the text of Likbita and the Brahmapuraija, and 
also vide the text of Katyayana^ : “ When an aurasa son is born, the 30 
“( other ) sons of the same varna are entitled to a third share ; while 
“those not of the same varna receive food and raiment ’. 

Even in regard to other sons of the same varna, savarna, viz. the 
dattaka, krtrima, gddhotpanna and apaxiddha, the word amsa has the 
sense of the entire share. “ The aurasa son alone shall be the 35 
“owner of the paternal estate; as for the rest, in order to avoid harshness, 
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''one may give maintenance,” this text of ManuV it should be under- 
stood, has application where the AurasasQVL is endowed with good 
qualities and the others are worthless [132 (2) ]. 

Ayam vidhih, ‘ this law,’ i. e, 'in the absence of the one preceding, 
5 each one next succeeding’ etc. sajdttyeshu, 'in regard to (sons) equal by 
caste,’ i. c, the sons of the (first) three varnas, mayoktak ' has been pro- 
pounded by me’. In regard to those not of the same varna, esrtxx il 
there be a pidrikdputra, the kshetraja son of the same warraa is entitled 
to the inheritance ; thus should be observed the arrangement in regard 
10 to the rule, in consonance with the text of Katyayana cited above 
[133(1)3. 

SMmha, 'by a Sudra’ however, ddsydm, even though upon a ddsip 
ix. upon a kiidra woman not married, the son jdtah, 'born', kdmatah, 'by 
choice’, ix. at the option of the father, may be made the partaker of a 
15 share equal to other sons. 

Mrte pitari, 'after the death of the father’, when a partition is 
made, bhrdtamh, ' the brothers’, ix. the sons by the married wife, tarn, 
‘him’, i. e. the son by the ddsi, should make a partaker of a lialf 
share. The ddsiputra, when there are no sons by a married wife, and 
20 in the absence of the sons of the daughters of the father, i. c. of the 
daughters’ sons, and by the a fortiori reasoning, in the absence of the 
daughters, sarvam, ‘the entire’ property of the father, hard 'may 
take’, [133 (2), 134]. 


S'utapani 

25 Vainavalkya, Verse 133 

This law which has been propounded in regard to the Aumna sons 
and others, should be understood as applicable to sons of the same 
caste, with the exception of the ‘ son bought.’ 

Ddsydm, ‘ upon a dad ’, sudrena jcdal^, ' one begotten by a sudra,’ at the 
SO desire of the father becomes entitled to a share like other sons (133). 

YajHavalkya, Verse 134 

Mrie tu ) Uari ‘ when the father, however, is dead’, the sons of the 
father by a wedded wife, should make the son by a ddsi, the partaker of a 
half share. If sons of that description, or if a daughter’s son of that descrip- 
55 tion do not exist, then he alone should take the entire patrimony ( 134 ). 


1. Oh. IX. 163. 
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[COLEBROOKE-CHAPTER II.] 

[ Section I, ] 

[ Right o£ the widow to inherit the estate o£ one who leaves no 
male issue. ] 

( I ) That sons, principal and secondary, take the heritage, has 5 
been shown. In the absence of them, the order o£ succession, in the 
case of all, ^ is nest declared. 

Yajnavalkya^, Verse 135, 136. 

( 2 ) The wife, and the daughters also, both parents, brothers^ like- 
wise, and their* sons, gentiles, cognates, a pupil and fellow-students, (135). 10 

On failure of the prior among these, the next in order is indeed 
heir to the estate of one, who departed for heaven leaving no male issue. 

This rule extends to all classes^ ( 136 ). 

1. The uses of the word Dai/a hme been peculiarly illustrated .in this sentence 
of Vijnarmwara. .In the first clause;, he obsarves that it has been shown that sons, 
principal and the secondary^ take the Da^a ( heritage ), meaning thereby, what has 
been said from the commencement of this chapter to this stage. Then in the 
following clause he observes^ now follow the order of succession of those who 
^take the Daya^ ( dayada ) in the absence of those i, e. the sons. This shows how 
the word Daya has been used both for what a member of a joint family takes by 
survivorship^ as also for what an heir takes by the right of inheritance. 

This part of the text was referred to in the following cases : EaM vs Govinda 
1 Bom. 104. Gandhi Maganlal vs Bai Jadah 24: Bom. 192. Moolji vs. Cursandas 24 
Bom. 563. Siiraya vs. Lahshminarasamma 5 Mad. 291. NacMappa vs Chinmgasami 
29 Mad. 453, Okinuasami Filial vs Kunju Filial 35 Mad. 152. 

2. >Note the following cases among others in which this passage was 
referred to. 

Sakharam vs Sitabai 3 Bom. at 360. Kkodahhai vs Bahdhar Dala 6 Bom. 

541. Moolji vs Ctirsandas 24 Bom. at p. 568. Rutcheputty Butt Jha vs Rajundar 
Narain 2 M, L A. 132. 

3. The word ^ brothers ^ is interpreted in Balambhatti as including both 
brothers and sisters. Moreover the word brother has been interpreted to have 
been used for brothers of the whole as well as of the half blood. Bee MutUsami 
vs Muttukumarsami 16 Mad. at p. 25. 

4. The expression ( rfci|r?T ) their sons has been interpreted in Balambhatti as 
including ‘daughters ’ of brothers also and there is an elaborate note as to the 
right of daughters ( see Balambhatti p. 207, ) 

5. Both Balambhatta and Vikveharahhatta observe that the word ^ all ^ 
sarm. is not to be taken as adjectival of the word classes, but independently, 

3Tf? W ( see Balambhatti pp. 187-88 Subodhini p. 62. 1. 1. ) 
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15 


Mitakshara ( 3 ) He who has no son, of any (sort) among the 
t welve descriptions above stated* is aputrah, one having m male issue. 
Of such a man having no male progeny., apufrasya,^ and swaryalasya, of 
one who has departed for heaven i e- who has departed for another world, 
dhanabhak, the heir or successor to the property^ is that person, esham, among 
such as have been here enumerated viz., the wife and the rest, uttara 
uttarab, who is next in order, purvasya abhave, on failure of the first men- 
tioned respectively. Such is the connection (of words in this sentence.) 

( 4 ) Ayam vidbih^ this rule, about the taking of heritage or the 
order of succession, must be understood sarvesbu varneshu, as extending 
to all tribes, whether the Murdhdvsikta and others in the direct series 
of classes, or Suta and the rest in the inverse order, and as compre- 
hending the several classes, the Brilbrnanas and the rest. 

( 5 ) Among these, first, the wife takes the estate. Patoi, Wife, 

, , signifies a woman esp oused bv the perfor- 

( 4 ) The Wife. ° ■ p",, 

mance or the nuptial rites; contormably with the 
etymology* of the term as implying a connexion with religious rites; 
moreover, the singular number has been used with a view to include 


1. i. e. in verses ( 128-132. ) above on page 1045 above. 

2. The word ‘ son ’ putra is used here in an extended sense. See Bnddha 
Singh vs Laltu Singh 34 All. 67 0. See Balainbhatti p. 187 1. 27 “ arsf prBfgor 

ff ' ■ ■ ■ ■ 

3. The verses 135 and 136 of Yajnavalhja given above indicate the general 
rule of succession to the estate of one who leaves beHnd him no male issue. 
Vijmmkmm first explains generally all the words in these verses. After that, 
he takes the case of each claimant, and after examining other texts for acd against 
the right of inheritance in each case, deduces a conclusion which is to be accepted 
as Ms, The division by Mr. Colebrooke of this portion of the Mitakshara into 
several sections has been from this point of view. Thus §§. 5-39 of sect. I, 
( p^es 91-95 ) cover the discussion as to the right of a wife, ( panti, ) 

Sect. II. of the daughter & daughter's son 

III. The Parents. 

IV. The Brothers. 

V. TheGotrajas. 

VI. The Bandhus. 

VII. The Ulterior heirs. 

4 i. e, as contained in Faiiim^s rule ( at 4-1-33. ) ^ ^ The 

substitute replaces the final f of before the feminine affix ( f, ) when the 
word so formed indicates wife, who takes part in the sacrifices of her husband.^ 
Thus it would appear from a strict interpretation of this rule that if a man has 
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the, wiYes of all castes. ' An hence, if there, are inaiiy;^ and these . of 
the same .and also of different tribes, they take . after dividing the 
estate according to their respective shares. 

( 6 ) ¥rdila™Iiaii also declares the widow’s right ,■ to the whole ■■ 
estate 2 '*-The widow^ of a childless man, keeping nnsallied her ' hnS’’ 5 , 
band’s bed and persevering in religions observances, shall:, berslf 
present ■ his . funeral oblation and also obtain his entire share*.” ■ ' / 
:¥riiilia-¥islinii also ( ordains ) • ‘‘ The wealth of " him ^ who^ leaves no 
male issue, goes to his wife ; on failure of her it devolves on his 
‘^daughters; in their absence it goes to the father, (and) failing him 10 
''it devolves upon the mother,” So also Kalyayasa^. ‘‘A wife succeeds to 


( Canfd^ from last page ) 

more wives then one, only tlie eldest or tlie one who joins with, her husband in the 
performance of sacrifices would be called a Fatni and not the rest. But it is not so. 
It is the capacity to take part in a sacrifice, and not actually officiating at it, that 
determines the title for the PatnL Moreover, the wife of a Swdra may never have 
this title as the husband not being entitled to perform a sacrifice, there would be no 
occasion for the wife to join with him at it. The term, however, is extended to 
a Sudra also. It would thus appear that the term applies to a lawfully wedded 
wife as distinguished from a Concubine. Strictly speaking and considered 
from the Hindu theological point of view, it is only the first marriage, 
whether of a man or a woman, that is considered as one intended to accomplish 
the foremost of the four objects of a man^s life i. e. the Dkarma^ the other three 
being Artha^ Kama, & Moksha. Any other marriage is considered as being for either 
the second or the third of these Ptmisharthas. All the same the relation between a man 
and the women who have become lawfully wedded would be that of a husband and 
wife ( Pati and patui. ) And so the author of Mitakshara adds generally that the 
union of the two by the performance of nuptial rites establishes between them the 
relationship) of husband and wife. ( see also Balamhhatti & Suhodhini ) see also 
observations in Brindavana vs Radhamani 12 Mad. at pp. 72-76 &c. 

He also adds, that the singular number is used to indicate the group of heirs 
indicated by the collective term Patni, so that if there are many wives from differ- 
ent castes, all take as wives, but the share of each is to be determined by the caste 
to which she belongs. 

This portion is not found in Colebrooke^s translation probably because Ms 
copy did not contain the reading found here. 

1 See Pomiappa vs. Pappuvaypcmgar 4 Mad. at p. SI. & Vedammul vs, 
Vedum^mgar 61 Jtad, 100'. 

2 . Y&xm 926 
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" the wealth o£ her husband, who is not^ unfaithful, and failing her, 
“the daughter ( inherits ) if unmarried.” And again J “ Of a man ( who 
“has died ) leaving no male issue, the wife born in an Arya^ family, 
“or even^ the daughters, failing her the father, the mother, the 
5. “brother* and® his sons are pronounced to be the heirs”. Also Brhaspali®: 
“Notwithstanding there be kinsmen, a father, a mother or a uterine 
“brother be present, the wife of a deceased man, who left no male 
“issue, shall take his share.” 


( 7 ) Passages, adverse to these’, likewise occur. Thus Narada® has 
10 stated the succession of brothers, though a wife were living, and has 
directed a bare maintenance to the widows thus : “Among brothers, if 
“any one die without issue®, or enter a religious’® order, let the rest of the 
“brothers divide his property excepting the sMdhana (of his wife). They 
“should make provision for the maintenance of his wives till their death, 
15 “provided they preserve unsullied the bed of their lord. They may 



1. Colebrooke translates, provided she be chaste/^ 

This also includes by implication the other condition that she should not be 
opposed to the husband (see B^ambhatti p. 189 1. 13. ) 

2. As opposed to one born in a mn-- Aryan family. Balambhatta ( p. 189. 
1. 15) also observes that ^^birth in an Arya family does not mean mere birth, but 
it means birth in a good family when the marriage was in the Anuloma form- It 
is to be noticed that both Vijmnehara and Balambhatta admit by implication that 
wives from other castes were also entitled to be called Patnis, Colebrooke trans- 
lates 3^i%e5wras of honest family,^^ 

3. By the use of the word ( Apt ) even daughter's sons are also included 
( Balai33.bhatti p. 189 ) 

4. The word brother also includes the sisters ( Balambhatti p. 189. ) 

5. The addition of (Cha) ^and’ l>rings in (their) daughters also. 
(Balambhatti). 

k Oh. XXV. 648' 

7. These L e. the passages cited above ( Suhodhini ). Colebrooke tr. adverse 
to the widow^s claim.^^ 

8. Oh. Xin. 25-26. 

9. Le. without male issue. Balambhatti. 

10. The Sanskrt word is pravrajet L e. become a Sanyad and thus enter the 

fourth and last of the orders aad 
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“however, cut it^ off in the case of those who behave otherwise.^" That 
the estate of a sonless man goes to the father or the brother has also 
been shown by Manu.-^ “ Of him, who leaves no son, the father shall 
“ take the inheritance, or the brothers.” : “ Of a son dying childless, 

“ the mother shall take the estate, and if the mother also be dead, the 5 

“ father’s mother shall take the heritage,” by this text^ he has like- ' 

wise shown the mother’s right to succession, as well as the paternal 
grandmother’s : thus Sankha also : ‘^‘The wealth of a man who departs. 

“ for heaven, leaving no male issae, goes to his brothers; failing them, 

# Pa,ge 92 ** parents may take it, or his eldest wife,” has 

thus declared the right of succession in order (of 
succession ) of the brothers, the father, and also of the eldest wife. By 
Katyayana^ also (has been said) : “If a man die while separate, and there 
“ are no sons, let the father take his property, or the brother, the 
“ mother, or the mother of his father successively,” , „ 

( 8 ) An adjustment^ of these and other’ contradictory texts has 
been drawn out by Dhareswara thus : the texts® which lay down the , 
rule that ‘a wife shall take ( the estate )’ have reference to the widow 


1. ( Aehclihindyali ) i. e. should either not allow if the wives are 
unchaste or put a stop to the allowance after they become unchaste. This 
passage may be marked in connection with the maintenance of those widows who 
subsequently become unchaste, 

2. This passage also occurs in the Bayabhaga XI. 1. 48, where the 
word S'tri has been used in reference to women who were actually espoused^ 
but had the rank of wives/' ^ while Yijaanes vara uses it pointedly with ref erence 
to wws using the word patni. See Ponnappa vs Pappuva^yangar 4 Mad. at p. 32; 
Gangu vs Chandrabhagahai 32 Bom. at p. 288; Lallulkai vs Casdhai 5 Bom. 122;-- 
SavitHbaiYS Luxmihai 2 Bom. 612 89; Suhramaniya Pandya C Jwkha T cdavur vs Siva 
Sulrammya Pillai 17 Mad, 300. 

3. Ch IX. 185. 4. Oh IX. 217. 5. Verse 928. 

6. This is in accordance with the general rule that when there occur passa-, 

ges which are of equal weight but which are contradictory^ the application must 
be adjusted^ as otherwise the rule of option might follow. 5 

See note on ( on p. 35 n. 4 ante. ) 

7. i, e. the texts cited above and those texts following vi%» Gautama, ManuJ 

Vasishtha^ Narada & Yajhavalkya. .. . ^ „ ^ ^ 

8,. i. 0, ot Vrddha-Manu^ BrhadpL^hnUy . Katydyma and Bthaspati i^^ 
above pp, 1067; 1068. ' ^ ^ 
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of a separated brother; and that also provided she be solicitous of 
authority for raising up issue to her husbandb 

Whence^ is it inferred, that a widow succeeds to the estate 
provided she seek permission for raising up issue, but not if 
5 she remained alone by^ herself ? From the text^ ( above cited ) 
viz : “ The father shall take the inheritance of him, who leaves 
“ no son,” and other similar^ passages. For here a rule of adjustment 
and a reason for it must be stated* but no other rule of adjustment 
or reason exists. And also on the authority of the text of Gautama:^ 

1. Niyoga means raising up an issue to tlie deceased husband by appointment; 
see Yajn. 11. 127 above and notes ( p, 1039?1L 26-28 ). 

2. This is the doubt raised by Dharehara the solution of which is given 
immediately by him. Dharesvara^s view is that a widow is entitled to inherit 

her husband’s property only when she obtains authority to have male issue raised 
up to her husband by means of Nixjoga ( levitate )*, that if she obtains no such 
authority, she cannot inherit but is merely entitled to maintenance; and for this 
Dharesmra relies on the above quoted text of Narada and also that of Yajfia- 
valkya ( 11. 142 ). Vijnanesvara combats this view and shows further on that 
Dkarehara has misapplied these texts. See observations of Chandavarkar J. in 
Gangu vs. Chandrahkagabai 32 Bom. 275 at p. 282 sqq. 

3. Na swatantmya and not if she remain independent. ” Oolebrooke 
translates ^‘'but not independently of this consideration.” But the word Sioatantm 
qualifies the widow (see Balambhatti <& Subodhini, p, 62. 11, 17-18, ) 

4. f. of Mum Oh, IS? 185, ^ 

5. L e. of Narada ( XHI^ p, 25-26 ) &c. from... passages ” e. on account 
of the contradiction appearing in these texts, 

6. Oolebrooke Sought. ” 

7. Oh, SXVm 21-22. Dharehara does not properly quote the text of 
Goutamd nor has he properly interpreted it. The text properly reads thus : 

Km )? ^ ( 22 ). ” There are two 

Sutras combined here. Sutra No. 21 says Let kinsmen related by pinda &c« 
take the heritage; or the widow of one dying without issue. The Sutra ( 22 ) 
says Or she may seek to raise up issue to him, ” But what Dhareswara does is 
that he stops after the classes of kinsmen &c,; and begins with the ^ widow ’ and 
joins that portion of this Sutra to the next; converting the whole into a condi- 
tional clause. has interpreted text properly further on 

( p. 1075 11. 3-7 ) while he is x&ixk^n^DI^rekarah position. 
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“Let relations connected by pinda'-^ by femily^ name or by 
“ descent^ from a common patriarch, or the wife, share the heri- 
“tage; or the widow of a childless man imy seek (to raise up) 
“offspring (to him ).” (9) The meaning of this (text) is this? ‘Persons 
connected by pmcla, by family name, or by descent from a common 
patriarch, share the effects of one leaving no male issue; or his widow 
takes the estate, provided she seek progeny.’ (10) Mana* also: “He 

1. Coiebrooke translates pinda allied by the funeral oblation. This 

translation may be in accordance with the view prevailing in Bengal under the 
school of Jimuta Vahana. But the Mitak^kara view of a Sapmia is quite clearly 
&; distinctly mentioned by Vijnamswara hx the commentary on Yajnvalkya I, 52 
beginning with m &o. ( Collections Mitakshara p. 12 11. 21-22. 

Tr. p. 146 11. 14-16. See the judgment of West J. in Lallumbhai vs Manh&mrhai 
2 Bom.388 at p. 423, and the translation under the Mitakshara would be '^connect- 
ed by particles of blood or under D^abhaga connected by funeral oblations. 

2. Gotra is the general family name of the original R§hi, 

3. Pravaras^ The most remote but nearer ancestors. They are the patriarchs 

nearer in degree than the originator of the Gotra^ and on account of whom a con- 
nection is established between persons having the same Gotra. Each Gotra has at 
least two or three Framras^ and persons belonging to different Gotras may not be 
regarded as absolutely unconnected if they have any of the Pramras in common 
among themselves e. g. of two men belonging respectively one to the Jamadagni 
( ) and the other to the Gotama ( ), the gotras are different, and as such 

they are not connected. But, the Pravaras of Jamadagni are, Jamadagni, Aurva 
and VasisMha; & those of Gotama are Gotama, Vasishtha and Barhaspatya ; thus 
these two persons have one pravara originally Common i. e, although they are not 
connected by reference to the or the ancestor who started the particular 

family bf each, still they are connected by reference to the Eshis nest in descent. 
They have been defined as ^ ^ see the commentary 

on Yajfiavalkya I, 52-53 and Mitakshara thereon. (Collections 
pp. 177-190. ) 

The Gotra indicates the who starts the family, while the Eshis born in 
the same family later on, and nearer in degree but of less importance than the 
originator of the family are indicated by the Pravaras-note the following remark 
of 3fedkatitM on 3Icmu Ch, III. 5. p.194.11.7-8 cf>rff \ 

ffdi sncqidddi: 

Tr. A Bshi such as Yasishtha and the like is the maker or starter of the 
family. Persons born from Mm and having the same Gotra^ such as his sons and 
grandsons, and most renewed on account of their possessing the highest qualifica* 
tiqn of austerities and learning are known as Pramras, ’’ ;■ 

A Oh. IX. 146. . ■ 
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Vho takes care of kis deceased brother’s estate, and^ his widow, such a 
-one after raising up a son for his brother, shall deliver that property 
‘‘even to that (son By this text he indicates this : that even when 
a brother who was separate in estate dies, his wife’s claim to his 
5 estate is only through® an issue, and not otherwise. So in the case 
of undivided property likewise (the same Author^ says ) : “ Should a 
“younger brother have begotten a son on the wife of the elder 
“brother, the division must then be made equally : thus is the law 
“settled.”® (11) Vasishtha® also by the text: “ An appointment shall 
10 “not be made through covetousness for the estate”, forbidding an 
appointment to raise up issue to the husband if sought through 
covetousness for the estate, thereby intimates that the widow’s claim 
to the estate is only through an appointment, and not otherwise. 
( 12 ) in the absence o£ an appointment, however, a widow is only 
15 entitled to a bare maintenance, vide the texf of Narada: They 
^%honld make provision for the maintenance of their wives till their 
*‘death*” ( 13 ) The same, it is pretended,^ will be declared later 
on by the Lord of the Yogis And their childless wives, conducting 
‘‘themselves aright, must be supported; but such as are unchaste should 
20 ^‘be expelled, and so, indeed, those who are perverse ” (14) Moreover, 
since the wealth of a regenerate man is designed for religious uses, the 

1. Cha ( ) is found in the text of Manu^ and it seems was also the reading 
in the copy adopted by Mr. Colebrooke. It is better reading than wa (qr or ^ 
Kulluhi in his gloss on this verse adds that this text has a reference to the estate 
of a separated brother as the one in IS. 120 obviously contemplates a Joinh estate, 
( see also Suhodhini p. 62. I. 25 & Balambhatti p. 190. L 31 ). 

.2. L e. the son so begotten. 

3. ^ Through ’^Dwara ( §Rr ) i, she has no independent right in herself . 

4. i, e, Manu Ch. IX. 120. ( see note above ). 

5. L e, the objector says that even Manu has laid down the adjustment of 

the conflicting texts. 6. Ch. XVII. 65. 

7. Ch. XIII. 26. ( see above p. 1068, 11. 11-14 ). 

8. Kila — ^This particle is used in many senses. Here it indicates disappro- 
bation. 

The same sense is maintained in the next quotation of an unnamed writer 
whom Vijnamsvara refers to as )- which the author of the Suhodkini 

notes as ^ an indication of disrespect^ (p^ 52. 1. 29. also B^ambhatti p. 191, 1, 8), 

9. I e, yajfiavalkya, II, 142% - 
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succession of women.: to sucli property is unfit; because they are not" 
competent to the ■performance of ' religious rites-: aGCordiiigly it has ^ • 
been declared by some^ author: ‘‘ wealth was produced for the ' Sake of 
“ solemn sacrifice 'and they, who are incompetent' for the celebration V ' 

‘‘. of , these (rites), are not entitled by any property^ but (may) receiire 
‘Mood and raiment Wealth has been , ordained ' .for sacrifices* There- 
“ fore it should be alloted to places concerned with religious duties 
and not to women, fools or the irreligious.”^ 

(15) That^ is wrong ; for authority to raise up issue to the 
husband is neither specified in the^ textj “ The wife, the daughter &c.” j, q 
nor is it suggested by the premises.^ Besides, it may be here asked, 
is the appointment to raise up issue a reason for the widow’s succes- 
sion to the property, or is the issue borne by her, the cause of her 

1. Name unknown. See note above. Balamhhatta remarks tbat by the use 

of tbe expression Kempi^ disrespect for tbe writer is indicated ^ and it should be 
noted that therefore the name of the writer has not been mentioned, (p. 13). 

2. The word in the text is RiUha which means heritage, or inheritance. 

3. Here ends the summary of Dhareharah argument. 

The argument of DAcmtJara in short is this : ( 1 ) The wife^s capacity 

to take her husband's estate depends on her desire to beget issue for him and in 
support of this he cites ManUf IX. 185, 146, 120, Gautama Qh., 28/22-22, 
Vadshtha 17-15, iV'amdr^l3-26, and ( 2 ). As the wealth of the twice-born is 
intended for the performance of religious rites, and as women are incompetent 
for the same, the devolution of wealth upon the wife is conditional as above. 

4. Vijnamhara^s refutation of it commences from ^^That is wrong.'* He does 
it in several ways, taking each text and explaining its meaning until he arrives at 
the conclusion at the end of his argument ^viz. Of a man dying without issue 
separate and unreunited, his married wife, leading a continent life^ takes the whole 
estate " ( see further on page 1087 11. 9-11 ). 

For a lucid analysis of the whole position see Suhodhini (63. IL 9-18 Tr. p.l67 
11. 30-34) — Indeed for the succession of a wife to her huiband's estate, is the 
appointment the cause, or, the issue begotten thereby, or is it a special reason, 
and again of the special reason, is appointment the principal cause or the issue or 
are. both of equal importance — ^these are the six ways in which this question may 
be looked at, &c. " see Tr. P. 157 11. 30-84. 

See the observations of Muttuswamy Aiyyar J. in 3fari vs. CMnmmmal 8. Mad. 
akj pages 118-127, and also Krishna vs. Sami 9 Mad. at p. 74 &c. 

5. L e, of Yajfiavalkya II. 135 (p. 1065 above ), 

6. L e. Nor it is pertiinent or r^vani. 
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sQceessioii ? Of tbese, if the appointment alone be the reason, it 
would follow that, even without having borne a son, she has a right 
to the estae; and the right of the son (thus^) born to the estate 
would not follow. On the other hand if the offisp ring alone be the 
5 cause ( of her claim ), then in that case as the son alone has a right 
to the estate, the law ( of inheritance ) should not be stated beginning 
“with the wife &c.” 

( 16 ) As to what is said that women have a title to property, 
, ■ either through the husband, or through the son, and 

and Answer not otherwise, that also is wrong; tor it is incon- 

sistent with the following^ and other similar texts, 
viz. “ What was given before the nupital fire, what was presented in 
“ the bridal procession, what was given in token of affection, what 
“was received by the woman from her brother, her mother, or her 
Icf “father, are denominated the sixfold ‘property of a woman.’ 

(17) Moreover, on failure of sons of all descriptions, the law 
( of succession) has been stated commencing with “the wife, daughters 
&c.” Now here, by affirming the right of a widow, who^ has been 
appointed to raise issue, the right of the hheiraja son himself to 
20 succeed to the estate is virtually affirmed. But that had already been 
declared^: and therefore the wife ought not to be mentioned in the 
law of succession to ( the estate of ) one who leaves no male issue. 

1. Colebrooke translates subsequently produced but the expression in 
the text is Utpannasya which would mean born. Having regard to the context 
there would be much difference in meaning in the two interpretations* As the 
assumption would concede to the widow the right of succession on the ground of 
appointment, she must be one who has already taken a step in the matter of the 
appointment, and who would be anticipating the birth of the issue. And her 
taking a step in the matter of begetting a son for her husband would be a condi- 
tion precedent for the estate to vest in her. See the answer in refutation 
by VijSaneswara m&, &;c, 

• 2. Manu Ch. IX. 194. 

S, In the original, the expression has been used as qualifying the widow-a 
sort of a condition precedent to her succession appears to have been laid down. It 
means — by declaring the right of succession of a widow on the ground of her 
appointment 

4. The right of succession of sons of all sorts has been independently 
treated in a separate place and in that connection the right of succession of the 
I{§ketraja son also has been examined ( see p. 1046 L 15 &c. above ). It would 
therefore be inconsistent to suppose that the author wanted to treat the right of 
that son again here^ ( See Balamhhat^ 191-192 and ^badMnu 92. ) 



C&Ielif0okeiL" 
Tdjnavalk'ya \ 

, Verses 'lSS-tS6 


18 : 






lots; 


(18 ) But, it is alleged, the right of the 'widow, who is authori- 
zed to raise up issue to her husband, is deduced 
from the text of Gaatamah “ Of a childless man. 
“ let kinsmen, connected by pinda^, by famil}’’ 


The interpretation 

of Graiitaina/s ^ text 
examined aod proved 
to be erroneous.. 


“ name, or by descent from the same patriarch 
“ share the heritage ; or the widow ; or she may 


“ seek to raise up offspring ( to him )”. This too is erroneous ; for it 
cannot be inferred as the meaning of this ( text ) that, “if she seek to 
“ obtain offspring, ( then alone ) she may take the goods of a childless 
“ man”, but that, “persons connected hj pinda, by family name, or by 
“ descent from the same patriarch, share the effects of one who leaves no 
“ issue; or his widow takes the estate; and such widow may either seek 
“ to obtain progeny, or may remain chaste.”^ This is only^ an alternative 
course prescribed for ( being adopted or not by ) her. In other words, 
an alternative cannot he converted into a conditional. For the particle 
vd ‘or ’ denoting an alternative course, does not convey the sense of 
yadi ‘ if’. Moreover, it is fit, that a chaste wife alone should succeed 
to the estate, and not one who has sought appoint- 
ment, as she has been censured by the law as well 
as by ( the opinion of ) the people. The succession 
of a chaste woman alone has been expressed in 
the text^: “ The widow of a childless man keep- 
unsullied her husband’s bed, and persevering in religious 
“observances, shall herself present his funeral oblation, and also 
“obtain his entire share. ” 

And an ( authoiuty to raise up issue by ) appointment has been 

condemned by Mana by the following®: “By 
iy conaemHed •' ^ ° -i 

“ regenerate men a widow must not be authorized 


* Page 93. 

A continent wife 
preferred. 


mg 


la 
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20 
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1. Cb. XXVIII. 21-22. note above p. 1069 5 see Vedammal vs Vedamvaga 
Mudliar 31 Mad, 100 at p. 106 Ganapat vs Tuldram 36 Bom. 88-90—13 Bom. 
L. E. at p. 862. 2. Bee note above on this at p. 1071. 

3. — continent^ leading a strictly chaste life. 

4. ?*. f?. two modes of conduct are suggested to her. She may either seek 

male issue by means of appointment; or she may remain chaste ( see Balambhatti 
p, 192 L 30 ; Subodhini p. 64 IL 5-7* Oolebrooke translates^ ^^This is an 
instruction to her .u 

5. of Vrddha^Mmm see p. 1069 IL 4-^7 above- 6. Oh, IX. 64. 

S7 ‘ 
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“to { conceive by ) any other ( than her husband ) ; for they who 
“authorise her to (conceive by ) another, violate the enter nal law,” 
and similar other texts. 

( 19 ) As for the text of Vasishtha^ : “ An appointment shall not 
“ be made through covetousness for the estate.” This also must be 
interpreted to mean that, “ if the husband die unseparated from his 
“ co-parceners or re-united with them, she has no right of succession to 
“ the estate ; and therefore an appointment to raise up issue must not 
“be resorted to for the sake of securing the succession to her offspring.” 
( 20 ) As for the text of Narada^: “And they shall allow maintenance for 
“his women till the end of their lives,’’ since in the text^ * “The shares 
“ of re-nnited brethren are considered to be exclusively theirs,” the re- 
union of co-parceners had been premised, that too^ must be understood 
as only suggesting a maintenance for the childless women of these^. 
Nor is tautology to be objected to the text^ : “ The share of re united 
“ brethren on the ground that the previous passage"^ viz. “ Among 


1. Oh. XVn. 65. 2. Ch. XlII. 26. 8. of mrada Cii. XIH, 24, 

4. Le, tJie text of Narada^in Clx.Sin. 26. 5, e.g?. of the re-united co-parceners, 

6. of Narada Ch. Sill, 24. see note below. The two passages are not 
tautologous 5 because^ while the first declares that the Strtdham property of 
women should be exempted from partition, the second lays down a clearly separate 
rule whereby provision for the maintenance of the women of such a member is 
made. There would therefore be no fault of tautology. , ( see Balambhatti p. 194 
L 10 and Subodhini p, 94 11. 12 and 13, ) 

7. Narada Sill. 25. The full texts are as follows : — 

5 % ^ 24 

“ m i n 25 

“ \ ^ d 26 

Tr. ^^That portion which belonged to re-united coparceners is declared to be 
absolutely theirs.^^ 24. 

If among several brothers one should die childless^ or become a religious 
ascetic, the others shall divide Ms property, excepting the Stndkanaz^ ( 25 ) 

They shall make provision for his women till they die, in case they remain 
faithful to the bed of their husband. Should the women not ( remain chaste ) they 
must cut of that allowance'^ 26. [ Sacred Books of the East VoL SSSIII. Pages 
195 -^ 196 ]. ■ 

See Famap^u m Pu^pmayyav^ar 4 Mad. at pp. 31 and 32, and Sulramanya 
Pandya vs Biva Babramanya Pillai 17 Mad. at pp. 326-327 wiiere, referring to 

( CofdiL mmezt page) 
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'^feothersj if aHj one die without issue &c.’V (already )iiad a reference to 
re-united members. For^ by this explanation, 'o£ what had' been said More^ 
women^s separate property' is : exempted , from 'partition,: and a mere 
maintenance for their^ widows is at 'the same time ordained. |.(21) As 
for the passage^ : ^^And the^ childless wives of these- that will be 
explained { further on ) as^ having a re-ferenee^ to,, the- wife, , of an im- 
potent .man and such others- 

■('22 ) As for the argument, that the wealth of a regenerate man: 
is designed for a sacrifice^ and women not being competent to the 
performance of a sacrifice, their succession to the property is unfit, that 
is wrong. For _ if every thing which is wealth be intended for sacri- 
ficial purposes, then charitable purposes, burnt offerings, and similar 
matters, must remain unaccomplished. Or again, if it be alleged 
that since sacrifice here signifies religious^ duty in general, and 


{ Oo7itd, from last page ) 

this and otlier passages the court deduces the right of survivorship by which under 
the Mitakahara the surviving members of a joint family become entitled to an 
estate which would have become the absolute property of the deceased member, had 
a partition been made during his life-time. 

It may be noted that the Dayahhaga does not interpret the term '^'^woman^^ used 
in this passage as indicating a wife but women actually espoused, but not having 
the rank of a wife^ see Dayabh%a Oh. XI. sect. 1 § 48 also 4 Mad. at p. 32. A 
distinction among wives by marriage e. g, &c. will be found to have 

been referred to in Ramasami vs Smdaralmgasami 17 Mad. 422 at p. 437 and 
Brindamna vs Badhamani 12 Mad. 72. 

1. i. e, of the male members of the family. 2. Tajfiavalkya II. 142. 

3. Colebrooke translates ^^for religious uses^'j but the word in the original is 
(^ir) Yajnaj and in the discussion which immediately follows in the Mitakshara the 
author has used this word in contradistinction from religious purposes generally, 

4. e.j the word sacrifice includes by implication all religious purposes in 

general; grqr^cri is that which implies something which has not been actually ex- 
pressed, implication of something in addition, or any similar object where only 
one is mentioned ^ 

The three words ( and ffq ) Yajna or Yaga ( sacrifice % Dana (don- 

ation and Homa ( burnt offering ) are explained in ( Bubodhini p. 64 ) thus; — 
The relinquishment of a thing in favour of a deity is a Yaga or consecration, the 
same object terminating with an offering in the fire is a homa. Balambhatta adds 
a further technical distinction — when the offering is with the accompaniment of 
it is Yaga] without it^ it is a simple Homa. And a Dana or ^donation^^ or gift, 
is that by wMch the proprietary right is created in another by terminating one^fif 
own right of property in the thing transferred. 


I'OfS W. x. 224S 

^ ♦ j F<!ljwaa;f2%a 
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^charitable '■ doiiations, burnt* offerings'" 'and the rest are acts 
-of religious '^.diit}^:' the applicableiiess- of ' wealth to .those uses is 'iincoii- 
tradicted; , thus" then the-other^ two - objects of life r/ho,, 

Kama ^Yhicli (also) are.to be secured' by ^ wealth would remain unaccom- 
5 plished ; and in that case, there would be an inconsistency in- the 
following passages, of . Yajiavalkya, Gautama and Maatt ^^One^ should 
^iiot neglect religious duty, wealth or pleasure ( such as he can accom** 
^^plish) according to his capacity;” so^ : ^‘To the utmost of his power 5 
“a man should not let morning, noon or evening be fruitless in res* 
10 ‘^pect o£ religious merit, wealth and pleasure” and also^ -/‘ These ( 

“the organs^ of perception ) cannot effectually be so restrained by 
“abstinence.”^ (23) Moreover, if wealth be designed for sacrifices (only) 
the argument would be reversed, by which it is shown, that the 

1. Tiie four objects or purposes of a mau^s life Purusharthas) in this 

world are (1) Dkarma religious merife, (2) Arfciia ( 3X^4 )-attaiument of riches or 
worldly prosperity, {Z) Kama ( ) desire for sensual enjoyment, and (4) 3fok§ha^ 

(3X1^), final emancipation or deliverance of the soul from recurring births. 

These are the four objects which a man has to accomplish during his life in 
this world. And the objector says that if ail the wealth were appropriated towards 
Dharma only, the other two viz. Art ka n>iid Kama would remain •unaccomplished, 
and thus there would be a breach of the supreme duty of attaining all the four 
objects of life. 

' 2'. Yajnavalkya AearMhyaya 115 p. 310 above. The };)assage in the text of 
Yajnavalliya reads differently from the quotation here given by Vijndnehara viz. 

Tr. ^‘should not neglect religious duty &e. in their proper 
season.^’ This is made further clear in the passage of Gautama next cited, which 
when freely translated would read thus : Let him not pass idly ( any part of the 
day, he it ) morning, midday, or evening; ( but ) according to his ability (^he shall 
make each useful) by the acquisition of spiritual merit or of wealth, and by taking 
his pleasure.*' And generally, the mornings are prescribed for the first and the last 
i. e. ( Dharma 3Io7c§ha\ the midday for the Artha^ and evenings for the Kama. 

3, Gautama. Ch. IS. 46. 4. 3Ianu Cli. II. 96. 

5. These organs are enumerated in Yerses 89, 90, 92 of Ch. II. by 3fanu. In 

Yerse 91 ten of these are classified into two groups vk. Organs of sense^' 
( )? aiid organs of action ( ?Flxf%=Tn^ )? and verse 92 declares mind as 

^‘the eleventh organ, which by its quality belongs to both kinds.^^ The meaning 
is, that these organs cannot be so e&ctually restrained by a [course of abstinence 
as .th(^y would be by a sense of satiety generated by enjoying them, 

6. Non-use ( 3X%q?xr ). See note labo.ve. 
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careful preservation o£ gold under the text^ s “ Let gold be 
“preserved,” is intended not for religious ends but for human purposes. 
( 24) Moreover, if the word sacrifice import religious duty in^ general, 
the succession of women to estates is most proper, since they also are 
competent to the performance of auspicious^ and conservatory acts. 
( 25 ) As for the last text which declares the dependence of women t 
“ A woman does not^ deserve independence,” let there be dependence, 
but where is the objection for the acceptance of property ? 

( 26 ) How then are the texts such as® : “ Wealth was produced 
The Ahsw “ for the sake of ( the performance of) solemn 
“ sacrifices” and others to be interpreted ? The 
answer is that that text is to be interpreted to mean that wealth which 
was obtained® for the ( express ) purpose of ( performing ) a sacrifice 
must be appropriated exclusively to that purpose even by sons and 
other successors, as it has been declared to be an offence even in the 
case of sons and other successors, generally’ in the text® : “ He, who 
“having received articles for a sacrifice, disposes not of them ( for 
“that purpose ) shall become a kite or a crow. ’’ 

i. This is from the Topic ( ) of the 4th Section (Pada) 
of the Srd Chapter ( Adkayaya ) of Jaimini. The passage in full from the Veda is 
as follows; — I VT 1 Tait ; Br : II. ii. 4. 6. 

This passage enjoins the careful preservation of gold lest it lose its brightness and 
be tarnised. The question raised on it is, whether the observation of the precept be 
essential to the efficacy of sacrifice or serve only a human purpose; and the result 
of the reasoning is that the precept refers to the person and not to a sacrifice. 
Vijnamsvara says that this demonstrated conclusion or Siddhanta ( f%;5F;T ) would 
be contradicted, if it were assumed that gold is intended only for^ a sacrifice: 
(see Subodhini pp. 65, 66, Tr: p. 169-163. and Balambhatti p.' 195. Anandasrama 
No. 24 p. 161 ). 2. See note above p. 1077 n. 4. 

3. &c. see note on p. 1014 n. 4 above. 

4. *. e., is not fit to be independent. See Naihuhai vs J avhor 1 Bom. 
121 at pp. 123 and 124, as regards the capacity of a woman to hold property and to 
enter into a contract without the husband’s consent or ratification. But it would 
be otherwise if the property be immovable, or be a property producing a periodical 
income. Seo Bhau vs Baghunafh 30 Bom. 229 at pages 239-240. 

6. See above p. 1073 11. 3-8. 

6. Acquired i. e. in charity a. y. by donation &c. : see Balambhatti p. 196. 

11. 5-7. Subodhini p, 96. II. 6-8. ■ 

7. i. a. without par ticularisation ( )• 3. See’d/anw Oh. II 25. 
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( 27 ) Even as to what has been said by Katyayana: “Heirless pro- 
“ perty goes to the king, dedaeting however a subsistence for the 
“ females as well as for the funeral charges ; but the goods belong- 
“ ing to a venerable priest^ let him bestow on venerable priests, ” i. e. 

5 heirless property or wealth which is without an heir to succeed 
‘ goes to the king ’ %, e. becomes the property of the sovereign 
‘ deducting, however, a subsistence for the females as well as for the 
funeral charges it means that after escluding or setting apart a 
sufficiency for the food and raiment of the women, and as much as 
may be requisite for the funeral charges such as the funeral repasts 
and other obsequies in honour of the ( deceased ) owner, the residue 
goes to the king. Such is the construction of the text. An exception 
is added j “ but the goods belonging to a ‘ venerable priest,’ deduct- 
“ ing, however, a subsistence for the females as well as the charges of 
1 ^ “ obsequies, ‘ Let him bestow on a venerable priest.’” ( 28 ) But 
even this relates to women^ kept in concubinage, for the term 
employed is “ females. The text^ of Narada likewise relates to 
women of the harem, since the word used is w'omen®. “ Except® the 
“wealth of a Br&hmana ; but a king, who is attentive to the obliga- 
20 “ tions of law’ should allot a maintenance to the women of such a 

“ person. Thus has been declared the law of inheritance. ” ( 29 ) But 
since the term fatni is here® employed, the succession of a wedded 

1. A Broiriya is a learned Brahmam, One is a Bmhmana merely by birth, 
he is called a didja after the performance of rites, he becomes a vipra by learning, 
and IS designated a Brotriya when he has all the three/’ 

\ iSih: n 

It is such a one whose wealth has been unanimously declared to be undt to be 
taken by the king. 

Balambhatta reads as Brotriyayopupadayet i, e, should devote it for the use 
of a Brotriya Brahmana. 

2. See further on Taji). II. 290. and the Mitahshara thereon. 

3. The word is Yoshit which is derived from serveb 

4. Oh. XIII. 52.^ 

5. The word is It is derived as The text of Narada 

refers to women generally. 

6. The last portion of verse 54 is i^Tn default of all, that (wealth) goes to 
the king.’^ and V. 55 begins with the exception to this last clause. 

7. intent on following the dictates of Dharma, 

8. Here L in Yajn. II. 135 see py. 1065 L 9 above. 
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wife, who is chaste, is not inconsistent with those passages. 

(30) Therefore it -is established as the right interpretation ( of this 
passage ), that when a man who was separated ( from his co-heirs ) and 
not re-united ( with them ) dies leaving no male issue, his wife takes 
the estate in the first instance. For^ partition has been discussed,^ and S 
re-union is to be subsequently considered. 

( 31 ) It must be understood, that the explanation proposed by 
Srikara and others restricting (the widow’s succession ) to a small 
portion of property is refuted by this^ : For even where there are 

* Pace 94 legitimate SOUS it is provided, whether the parti- 10 
“ tion be made in the owner’s lifetime or after his 

decease, that the wife shall take a share equal to the sons: “If* he 
“ make the allotments equal, his wives must be made partakers ‘ of 
“ equal portions.’ ” And again : “OF heirs dividing after (the death of) 

“ the father, let the mother also take an equal share.” Such being the 15 
case it is a mere error to say that the wife takes nothing but a subsist- 
ence from the wealth of her husband who died leaving no male issue.^ 

( 32 ) But if it is argued that under the terms of the texts ( above 
cited): “his wives must be made partakers of equal 
“ portions ” and : “ Let* the mother also take an 20 
‘‘equal share,” a woman takes only as much wealth 
as is sufficient for her maintenance; that is wrong. For the words 
amsa, ‘share or portion’, and mma, ‘equal’, would thereby be deemed 
meaningless. 

( 33 ) Or again it may be argued that if the wealth be great, she 25 
takes precisely enough for her subsistence, but if small, she takes a 
share equal to that of a son : that too would be wrong ; for variable- 

1 . What the author means is this i that the widow succeeds to all description 
of property, except those which form the subject of partition in verses ll4-12f> 
above, and also those which form the subject of re-union in verses 1S8 & 139. 
Jasoda Koer vs Sheo Prasad Singh^ 17 Oal. 33 at p. 36* 

2. From Verse 114 to 127 above. 

3. i. 6‘. by the argument which follows:— See Ba|ambhatti p. 197, 1. 15 and 
Subodhini p. 66 11. 25 etc. 

4. XIjn. IL 115, p. 997, 11, 14-16* ; ■. ' H. 123, p*. 1027, ,11. 1142, 

6. For a lucid explanation of this passage see Subodhini p. 66. lines 25 

32 and p. 67, 11. 14 -'and Ba|ainiilit^ f * fit-. ' ' ' 
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iiess^lE' the precept will , be,' the. consequence. Since i£ the estate be con-^' 
.siderable.,tiie ' texts (above cited) viz:- ‘%is .wives must be made partakers 
equal portions’’ and ': ‘‘let the motheralso take an equal share’’, would 
be construed, regard being had - to another text^ also' which lays down 
a bare maintenance, to suggest a share adopted for a bare support. 
But if the estate be inconsiderable, the same passage would ( have to 
be construed to ) indicate the assignment' of a share equal to a son’s* 


(34) Thus, in the instance of the CMiurmasya^ sacrifices, in the 

in objection disquisition (of the on the passage 

Dwayoh prcmaycmti, where it is maintained by 

the opponent that the rules for the preparation of the sacrificial fire 

at the Soma-Yaga extend^ to these sacrifices, and as a consequence of 

it, the injunction “not to construct a Northern Altar ( Uitara Vecli ) 

“at the Vaisvadem sacrifice nor at the S\indmiya sacrifice, must be 

“understood as a prohibition of such altar'’; but it is answered by an 

“advocate^ of the right opinion, that it is not a prohibition’^ of that 

“altar at the first and the last parts as suggested 
The answer. A , i ^ 

by extending to these sacrifices the rules for 

“preparing the sacrificial fire at the Soma-y&ga^ but an exception to 


1. B is a rule that single sentence once uttered carries only one mean- 
ing” and if the texts cited above were to be inter- 

preted to have one meaning in case where the estate is large, and quite another 
meaning where the estate is small, that would be contrary to the universal rule 
of interpretation stated above i.e. it would lead to the ( See Snbodhini 

p. 97. 11. 5-10. Balambhatti p. 197 11. 26-30 ). 

3. Vh. Narada Ch. XIY. 26. And should provide for the maintenance of 
his women till their death.^^ ( See p. 286 1. 21 above ) 

( Subodhini p. 67 1. 9. Balambhatti p. 197 3. 29 ). 

3. Chaiurmasya is the name of the sacrifice performed every four months 
at the beginning of Kartika, Falgma, and Ashadha, It consists of four parts in 
order vh : ( 1 ) The Vaisvadeva^ ( 2 ) the Varuna--Praghasa, ( 3 ) the Bakamedka, 
and ( 4 ) the Bumstriya, 

4^ An Atidesa ( ) is an extended application, or an application by 
analogy. See note 4 on page 1077 above. The argument here is that the general 
practice prevailing at the Soma^yaga may, by analogy, be applied here. 

5. L e., the Northern altar. 

6. Mark the expression. It is the position of the follower or apologist of 
the right opinion, and not the right opinion itself, which is given at the end of 
the discussion. 

7. Prati§hedha — a prohibition, a cutting down, delimitation. 
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‘the express rule ‘ prepare an Uitara-vedi at this sacrifice’,” bringing 
in the construction of. tJie Uitara-vedi, it is urged in reply by the 
opponent, that ( even then) variableness in the precept must follow, 

An objection attain same precept thus authorizes the occas- 

“ ional construction of the altar, with reference to 
a prohibition of it, at the first and last of the (four) periods of 
sacrifice, and commands a construction of it at the two middle periods 
independently^ of any other maxim. But it is finally shown as the 
right doctrine, for the purpose of obviating^ the 
objection of ‘variableness in the precept,’ that the 
prohibition of the northern altar at the first and last of the periods of 
sacrifice is a Nitydnuvad &xxdi that regarding the injunction DwayoJf 
pranayanti as an Arihavdda\ the injunction “ prepare the Uitara-vedi 


Pinal conclusion. 


10 


1. i. e. without reference to any particular maxim, but quite by a reason* 
ing on general principles. 

2. Mark the word hhayat — apprehension. It is such niceties very critically 
conceived and expressed which demonstrate the high position of Vijnanei'vara. 
Even the remote apprehension of a variableness in the precept is to be avoided, 
and for this, any other minor blemish may be accepted. 

3. an explanatory repetition of, or reference to, what is already 
mentioned; a supplementary repetition as distinguished from an injunction or 
Vidhi. 

is a declaratory assertion, whose purport is either praise or blame 
( 3 ^ 1 ?: )■ Arthavaia passages are of two kinds, being either 
complements of Vidhi passages, or complements of Nishedhct, passages. It is 
again of three kinds cic: Gunavada, Anuvdda and Bhdtdrthavada, 
sera:?: i ii 

4. The above discussion is based on what is known as the ^^Dt&ayoh-prana^- 
yanti Maxim of the Mimamsa. For a lucid exposition of the passage in the text 
of the Maxim and its bearing on the text^ see Subodhini|)p, 67-68 and Balambhatti 
whichj as usual, elaborates the points in the Subodhini. The following, in short 
is the summary of the discussion - 

Oeeeral remarks : The two sacrifices referred to in this discussion are the 
Soma yaga and the Ckaturmasya, The CJiaturlfuasya sacrifice has been explained 
in note 3 on page 1082 above. The principal sacrifices are the Soma, the Darsa^ 
Purncmasa and the Agnikoira^] these are known as the Prakrtis or Principal 

Sacrifices. The Chaturmasya is a ^ special sacrifice ^ and falls under the Da74a 
Pumamasa, Such a one is called a Vikrii ( ftf 1% )? or % special rite.^ 

Pra%ayanam is the carrying of [the fire from the Gdrhaspatya altar to the 
Ahavamya, 

( Continued on next page ) 
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this sacrifice.” Commands, the constmction of the northeim at 
the' two; middle/peifiodS' only vm the fmuna^mghdsa :mA S^akamedhch 


{ Cojitd. from last pagt ) 

Lasfeljj the constraction of the / Northern altar ^ , hae ' been ordaineii in .the 
Soma Sacrifice only, and not in the Darsa PurnamSsa sacrifice. 

These are some of the general rales of practice ordained at the sacrifices. 

Then there are the following texts of the V&da^ in reference to the Ckatur» 
sacrifice, viz.^ 

(?) S’q'Tsr ^qFrf ittra vapcmiij Tr, In this ( i e, the Gh^iurmmya 
sacrifice ) the Northern altar is to be established.^^ 

^ 3‘TT#ftgqF!%^l% W ^ Vcdsvadeve iittaravedimupaM- 

ranii na Bumamye * Tr. *'^The Northern Altar is not to be established 
either in the Vaihad&va, or in the Bumslriya portion. 

i\) Yajmsya 

yat Vanina'Fraghasah BakmedhascheU Dimyoh PranaymtiP 
Tr. The two legs ( i, e. mainstay ), of the yajna are the Vamna- 
Fraghasa and the Sa/ccmadka j the two must have fire kindled in them . 

Taking these texts and having regard to the general rules of sacrifice accord- 
ing to which the Franayam in the case of the Soma alone has been laid down in 
the Srutij while there is no provision for the same in the case of the Dana-Furna- 
misaj the objector or Furva-Falc§ka says that the procedure to be adopted for a 
Frcmaymia should be that prescribed for the Soma inasmuch as it is ^'^4^ and not 
the 3T'«^3q=q5* one in the case of the 

Of the three texts quoted above, No. 1 lays down that the • Northern Altar ? 
which is invariably connected with fire-kindling, should bo consecrated in the 
Chaturmasya Yaga, This is in the nature of a gemral rule or V idhi which bas been 
cut down by No. 2, according to which the ^ Nortbern Altar ^ is not to be conse““ 
crated either at the first or the fourth quarter of the Ukdturmasya sacrifice, viz: in 
VaUvadeva and Bumstriya, 

No. 3, has some praise for the 2nd and 3rd quarters viz: Varmia-Frayhasa 
and Bakamedha^ and then it says that the fire-kindling should take place in the two 
( i, e, these two ). Shortly stated the position is this : 

(1) The Northern Altar should be estabHsbed. 

(2) But not in the case of the first or the fourth quarters. 

(3) In the 2nd and 3rd quarters fire should be kindled. 

These rales have been construed to yield the following plain result. The first 
is a ^^general rule^^ or a Samamja Vidhu The second is an exception to it and the 
third is a necessary deduction following as the combined result of Nos. (1) and (2), 
Further, ttie third is in the nature of an Artkavada showing the reason why the 
second and the third are not subjected to any exception in respect of fire-kindjing^ 

( CkmtdL on next page ) 
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(35) Again as, to the doctrine^ that from the.text of. llaiitf?^^ the " 

shall take the inheritance or the brothers# ^ 

Another position “Of him who ■ leaves no male issne^ /aS ' walla 
based on certain _ „ p f 

texts, trom that ot baiskha The wealth or a man, who 

■■^‘departsfor 'heaven, leaving no .male issne, goes- ' 
/^to his brothers ; in their absence his parents, shall takei or his eldest : 
%i£e.^’ The rule is dednoad ' that the wealth of a man leavingmo male'/^:^^ ;■ 
issue goes to his brothers ; and from the text^J “ Let them provide for 
“the support of his women for life,” it also becomes established that the 
wife obtains ( as much ) wealth ( as is ) sulBcient for her maintenance. ' 10 
This being so (it follows that) if a rich man die leaving no male issue. 


i Contd. from last page ) 

The above construction harmonises the three texts and does not introduce any 
conflict such as would result in an 

But the opponents argue thus : We concede that the first is a general rule or 
VidMj and the second is a ^special negative Vidhi by way of an exception. But 
the exception is as regards the ^‘Northern Altar/^ and not as to the kindling of 
fire which may be kindled under the general procedure laid down in the Soma. 
sacrifice, and thus they further contend that the clause Dwayoh P^'anayanti in No.3 
is to be j^construed as being intended to apply also to the first and the fourth 
quarters of the sacrifice by the VaUmdeva mid. the Smiashiya. 

In short, what they maintain is that all that No. 2 lays down is that the 
^ Northern Altar ^ should not be established in the case of the T aisvadeva and the 
quarters. This does not prohibit the kindling of the fire, which has 
been presented quite generally in No, 3. Thus they say, here there is a virtual 
conflict between the text, and thus there is scope for the rule of option ( Vikalpa ) 
to prevail, and taking advantage of this, they contend that the northern altar 
should be constructed in the Vaihadeva and the Bunasiriya quarters. 

To this the Eaddhantins or the upholders of the correct opinion, reply that 
this method of argument involves the fault of ^^variableness in the precept 
( Vidhi- Vaishamya ), and cannot therefore be allowed, Eor, the opponents once 
construe No. 1 as a general rule of Vidhi, with No. 2 as an exception. They 
construe it again as a ^^general rule/^ side by side No. 2 which they now construe 
as an absolute rule creating contrndiction. They get the fire by the first view and 
altar by the second, which is faulty and cannot therefore be allowed. 

As stated at the beginning of this note the reader will find a very lucid 
exposition of this in the short but clear statement in the Suhodhini pp. 67-69. 
Tr : pp. 168-174. . ^ 

According to this maxim, it would be wrong to construe a rule in one way 
in one place, and in quite another way in another place. 

1. Ch. IX. 185. 2. Of mrada, Oh. XIII. 26. 
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rcolebrooke H. I. 3S-37 

I Ydjnavalkya 
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the wife takes as much as is adequate for her subsistence, and the 
rest the brothers take ; but (that) if the estate be barely enough for the 
support of the widow, or less than that, then to provide (for the case of) 
a conflict ( which might arise) viz. whether the wife alone should take 
5 or the brothers also, the textb “the wife, the daughters &c.” has been 
propounded to demonstrate the potentiality of the ( claim of the ) first 
Answer (claimant). This opinion too the Eevered Teacher^ 

does not tolerate. For he interprets the text^ t “ Of 
“ him who leaves no male issue the father shall take the inheritance, 
10 “ or his brothers ” as laying down an option, and not as laying 
down an order ( of succession ), but only as indicating the right ( of 
persons) in the matter of inheritance, and that, that text becomes 
applicable when the group of heirs such as the wife and the rest fail; 
and also that the text of Sahkha relates to re-united brothers. 
15 ( 36 ) Moreover, it does not appear either from this text or from the 
context, that it is relative to an inconsiderable estate. If (the con- 
cluding portion of the text viz. ) “ on failure of the first among these, 
“the next in order is heir ” be restiicted to the case of a small 
property,* by reference to another passage, in two instances ( viz. of) 
20 “ the widow and the daughters,” but ( be understood to ) relate to 
wealth generally in the case of ‘ the father and the rest ’ the conse- 
quent defect of the variableness in the precept referred to above 
affects this interpretation. So this is® a mere trifle. ( 37 ) As for the 
text of Harita: “ If a woman, become a widow in her youth, be ill- 
25 “behaved®, maintenance must in that case be given to her for the 
‘‘ support of life,” that too is intended for a den ial of the right of a 

1. Of Tajn. n. 135 see p. 1065. 

2. t. e, Yisvarupacharya. ( Subodhini & Balambbattf, ) 

3. Of Manu. Cb. IX. 185. 

4. On page 94 1. v for 

5. Yis: They should provide for their maintenance keY Narada Cli.f 
XIII. 26 See n. above 236 and p. 21. 

6. This :q‘i%{%'|rrc 5 ;^does not appear in the translation by Mr. Colebrooke. 

I- Karkm Colebrooke translates head-strong Mr; Mandlik trans- 

lates as: If a woman becoming a widow in hf r youth, come to be suspected o 
unchastity (p. 79 11. 940 B^ambhatta renders it as cruel. The dic- 
tionaries translate the word as ^Ill-conducted, unchaste^ unfaithfuF^ when used in 

( Contd. on next page ) 
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widow suspected of incontinency, to take the whole estate; (moreover) 
from this very passage^ it is apparent that a widow, not suspected of 
mis-conduct has a right to take the whole property. ( 38 ) And with 
this same view, it has been said by Sahkha^ “Or his senior wife.’ 

* Page 95 Being senior e. (?. senior or superior in qualities, ^ 
and unsuspected of iacontinency, she takes the 
whole wealth ; and like a mother, maintains any other ( wife of her 
husband who is ) ill-conducted. This all is unexceptionable. 

(30) Therefore it has been established that a wedded wife takes 
the whole estate of a man, who, being separated (from his co-heirs) and 10 
not sahseqnently re-anited (with them) dies leaving no male issae . 


( Contd. from last page) 

reference to a woman. This senseis also to be found in the following couplet 
from the lexicon Viha ( ) cited in the Ramahami on Amarako§a. ( 111,3-217). 

It is derived from the two words ) and 

He who is aggressive as well as harsh/' The translation given above would 
thus be appropriate. Vijnaiieh^m^a^ s ex]^lmsLtion of this term is 

Suspected of incontinency^^ and not ^‘‘incontinent. The suspicion being 
caused by her general behaviour and manners. 

In Savitribai vs Luxmihcd 2 Bom. at p. 606 Westropp. 0. J. while considering 
this text, doubted whether this text applied to maintenance. See also Falu vs 
Ganga 7 Bom. at p. 88. 

1. 3Tf5^: ^T'TOTI^r'h; — ^There is a special meaning in the expression i^qrajrsij^ — ^q-crr 
( Iqhapctna) is derived from the word {% ( to waste). Mark the expression which 
indicates that the allowance is to be given to her not so much for the support of 
life, with a view to its extension or prolongation, but it is to be given till the 
life wears away. The meaning is “ Let her have a subsistence, till the sinful 
life wastes away/^ 

!TI%%r!T enriched, STTOfOTT unprovided. These expressions must be construed in 
the sense of indigent \ as opposed to ^ possessed of means ’ irrespective of the 
sources of provision or non-provision. See Manih Kunwar vs Kundan K. 47 All. 
403 following 23 Bom. 229 and the cases in 2 AIL 561 and 4 Ail. 243. 

2 L e. from this it is clear that the rule that a chaste wife takes the whole 
inheritance is also approved of by this writer.^’ B^ambhatti p. 200 1. 21. 

See Vinayahrao vs Luxmihal 1 Bom. H* 0. Bep. ( 0. C. J. ) 117 at p. 122. 
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[ Colebrooka Sect. II ] : 

[ Right of the Daughters and Daughter’s Sons- ] 

(1 ) On failure of her, the daughters ( inherit )• The plural is 

The daughter daughters ” to suggest the equal or 

unequal participation of daughters alike or dis- 
similar by class. (2) Thus^ Katyayana says: “A wife takes the 
“ estate of her husband, i e- such a one as does not lead an incontinent 
“ life; and in default of her the daughter, if she be unmarried then. ” 
And also BrhaspatF: “ The wife is pronounced ( to be ) the successor to 
“ the wealth of her husband; and, in her default, the daughter. As 
“a son, so does the 'daughter of a man proceed from his several 
“ limbs, How then should any other person take her father’s wealth?” 


( 3 ) Here, however, if there be a competition between a married 
and an unmarried daughter, the unmarried one takes the succession 
under the specific provisions of the text above cited, viz : “In default of 
“ her, the daughter (takes) if she be unmarried then.” ( 4 ) Moreover, 
if the competition be between an enriched and unprovided daughter, the 
unprovided inherits; and on failure of such, the enriched one succeeds. 
For the text of Gautama^ viz. “ A woman’s stridhana goes to her 
“daughters, unmarried or unprovided” is equally applicable in the 
case of the father’s estate- (5) Nor, must it be supposed that this 
relates to the appointed daughter *• for, in treating of the male issue. 


1. According to the Mitakshara, the right of a daughter is based on con- 
sanguinity and not religions merit, as is the case under the Daya-Bhags, tinder 
which no daughter could inherit unless she was capable of bearing male issue, 
who would then of er funeral oblations to the maternal grandfather 5 so that 
widowed daughters having no male issue, or daughters who have an incapacity for 
bringing any but daughters into the world, are excluded under the Da^a-^Bhaga 
( See Ch. XI. 2.1 ) Pramila Devi vs Chandra Sehhar 43 All. 450 in this respect the 
Smrti-Chandrika in giving the reason of this rule appears to adopt the same line 
of reasoning ( See Ch. XI sect. II. p. 12 ). But the Madras High Court held this 
to be a merely moral precept and has followed the Bombay ruling in Adayappa 
vs Rudrawa 4 Bom. 104 at p. Ill, in Smmani Ammal vs Muttammal 3 Mad. 265 
at p, 269. See also Vedammal vs Vedanmjaya 31 Mad. 100 at p. 108j and also 
Vinayahrav vs Lnxmihai 1 Bom. H. C. Eep. ( O. 0. J.) at p. 125. 

Daughter's daughter’s son is preferable to the sister’s son. Kalimttihan 
Pillai vs Anmamutha 58 MaO* 238. 

Ch. XXV. 55-56 ■■ .3, .Ch. XXVHI. 22, ; 



Colebrooke li li. 5-6 
Ydjnavalkya 
VerBes 135-136 

an appointed daughter and her son have been pronounced equal to 
an Aurasa son ( by the text^) : “ Equalto him h ike puf.rikd-sutah'^ 

( 6 ) By the import of the particle cJia, “also”, on failure of daughters 
the daughter’s son succeeds to the estate. Thus 
The daughter’s sons. Vishntf says : ‘‘ If a man leave neither son, nor 
“son’s son, nor issue, the daughter’s sons shall 
“ take his wealth. For, in regard to the (right to the) performance of 
“obsequies of ancestors, the daughter’s sons are considered as son’s 
“sods.” Manu^ likewise declares, “By that male child^ whom a 
“ daughter, whether not appointed or appointed, shall produce from 

1. Yajii. IIj 128, see page 1045 i. 9. 

2. Eeferring to this passage, and to Da i/aS hag a Oh, XI sec. II pp. 18-20, 
the Madras High Court remarks ia Karappi Nachir vs 8anhar Narmjana Ckettyp 
27 Mad. 300 at p. 311;— 

The difterence in his ( i. e. daughter's son’s ) position under the old law 
^^and the present law is that under the former if he is the son of an appointed 
^^daughter (and only one such daughter can be appo.mted), he becomes by a fiction 
^^of law the son or son’s son of the maternal grandfather, and as such, a member of 
^‘the grandfather’s family, and is not a member of his own father’s family”(see note 
3 on p. 1046 above ). Under the present law he is a member of his own father’s 
^^family, but he is regarded as being also as good as a son’s son to his maternal 
^"^grandfather’’^ see also the observations of the Court in Jamiyatram vs Bai Jamna^ 

2 Bom. H. 0. E. (A, C. J.) 21, at p. 14 sqq. as to whether a daughter’s interest 
during the lifetime of a widow is a vested one or a merely contingent estate. See 
also Viihalrcto vs Ramrao 24 Bom. 317 =2 Bom. L. E. at p. 18 and Ifuttuvadu- 
ganatha Tevar vs Feriasami, 16 Mad. II, at p. 16 to 17. 

3. Ch. IX. 136. 

4. Here the claim of the daughter’s son to the estate of the maternal grand- 
father has been demonstrated. Balambhatta argues a claim for the daughter’s 
daughter on the analogy between succession to the strtdhana and inheritance of 
the paternal estate. ( See Balambhatti p. 207 11, 16-29 <fc p. 223 1. 26. ) 

There is no support in Yajnavalkya-Smrti for the right of the daughter’s 
daughters as heirs coming immediately after the daughter’s sons. Nor is there 
any direct authority in the Mitakshara. But Balambhatta refers to the special test 
of Yajnayalkya ( II. 145 ) on the succession to Stridhanaand to the text of Narada 
viz : ^^The daughters 'take the residue of the property of the mother,” and 
maintains that on the same grounds the inclusion of the daughter along with the 
daughter’s son in the particle cka^ ^ and in the line of succession is proper. 
'‘And/’ adds the author of Balambhatti, " this is proper also, as in the case of a ' 
" succession to stridham^ the order is, daughter, daughter’s son, grandson so 

( Oont(L m next page ) 
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■ a hiisbaiid, of ) "an equal class, the maternal grand* father becomes 
thegimdsire of a.'son’s.son-, he shall offer, the funeral ...cake, .and 
“take, the 'estate* ’’ , 


[ Colefofooke Sect* III] 

[ Right of Parents. J 

(1) On failure of these (heirs) the two parents ie- the mother and 
the father are successors to the property. 

(2) Although^ the order, in which parents succeed to the estate, do 

{ Contd, from last page) 

in tile case of a succession to tiie iather^s estate^ the son, grandson, Ms son, 
widow, daughter, daughter's son, daughter's daughter &c. would be the order 
inferable by analogy, having regard to (the doctrine of) xiropinquity. Vijhanesvara 
also having referred to the text of Gautama (Ch.XXVIII.s. 22), viz. ''•a woman's 
stridhana goes to her daughters whether married or unmarried as being 
equally applicable in the case of the father^s estate, this right of the daughter's 
daughters to succeed is also approved by him. Otherwise, the daughter's 
daughters having been referred to first ( i, e. in the succession to the mother^s 
property ) and there being no reference to them, nor their inclusion here, it 
would come to their entire exclusion as heirs at ail. And so Balambhatta 
maintains that the daughter's daughter is also an heir immediately after the 
daughter's son. And tMs is proper. 

West and Buhler in their Hindu Law [ third Edition p. 130 (c.)] have a note 
on this subject. It does not refer to this line of reasoning of Balambhatta, and is 
unconvincing as a ground for excluding daughter’s daughter. Further on, at 
p. 477, a precedent from Thana has been quoted, in which the answer simply 
states in general terms that the second cousins and the grand-daughter are 
not heirs. 

The exclusion of this class of heirs vh. daughter’s daughter from their proper 
place in the order of succession would thus appear to be not based on sound 
reasons. Act II of 1929 has now definitely placed her in the line of heirs. 

1, Mark the following passage from the Bubodhini which serves as a very 
good introduction to the passage in the Mitakshara : Bee Bubodhini p. 70 IL 
31-33. Indeed, in the absence of the daughter or the daughter’s son, the parentis 
right of succession is laid down. However, as the term ^parents ’ Pitaraii is in 
the ^I'flie.s‘Afz~uniresidual-compound form L e. retaining the one member of the 
compound and omitting others, the question would arise whether the parents take 
conjointly or severally, and again whether the order of succession is optional or 
regulated and fixed. 

( Contd m next page ) 
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not clearly^ appear? since a ^conjunctive compound- is declared^ to 
present tKe meaning of its several terms at onoe^ and ' the ehdesha^ is'' ./ ^ 
regarded as 'an exception to that, still as the. word ^mother^ stands first , 

( ContcLfrom last page) 

To tMs Vijnanesvara gives an answer : that of the two parents, , mother and 
father, the mother has preference. His reasons may be summarised thus 

■ (1) In dissolving the compound word Pitcmm 'ihB word comes 

first. 

( 2 ) ' Even when the ekaksha compound is not used, and the ordinary 
D't&andwa is used, as in 3fata2ntarcm, the word Mata comes first. 

(3) The text also gives, the same order, whether the express or the 
implied sense is taken. 

( 4 ) In the case where a man has several wives and several sons by 
each wife, the propinquity between a particular son and his 
mother is greater than between him and the father. See Balam- 
bhatti. Subodhiui attempts an explanation on the same lines as 
adopted by the Mitakshara. 

This is not quite clear. Vijnanesvara says that because the father is a 
parent of all, and the mother a ‘particular parent, therefore she has 
greater propinquity, a reasoning which is not quite convincing. See note further 
on. Khodahhai vs Bahdhar^ 6 Bom. 541 at p. 544 ; the rule of propinquity alone 
having the final determining force the mother has preference. Bqq Anmidi 'Sf<B 
Harisaha 33 Bom. at p. 307. Lalluhhaik case 2 Bom. at p. 439. 

TV. 5. Mother does not include the step-mother. EainaJVand yb Surgiani 1% 

All. at p. 224. 

The propinquity here referred to is different from the -^propinquity elsewhere 
in the 3fitak§hara : See V'ithalrao vs Ramrao^ 24 Bom. 317. 

1. i. e. from the text of Yajnavalkya II. 135-136 above p, 1065. 

2. According to the rule of Fanini, ( II. 2. 29 ), the compound is 

formed, when two or more words occur with the import of the conjunctive ^^and^^ 

^ cha. But it is not every combination of words joined together by the conjunctive 
particle cha^ ^ and that goes to make up the dtmndwa compound. The conjunctive 
cha has the powder to indicate four principal meanings; vk, ( 1 ) Community of 
reference ( ); ( ^ ) Collateral ness of reference ( ), ( 3 ) reciprocation 

( )? and ( 4 ) Cumulation ( )? and it is only in these last tw^o of it s 

meanings that the particle cha helps to make up dwcmdwa compound. 

3. — the nniresidual is a species of the or conjunctive com- 

pound. Literally it means ^ the one remainder \ It is a compound in which one 
member is retained and all the others are omitted, the one member which is 
retained being expressive of all those that are omitted ^ L e, 

in the compound of fqrf^r, pitarau^ which is compounded of two words thus ; 

( Contd. on next page ) 
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in the sentence^ in which the compound is resolvable, and also (since) 
in the case where the e/^aies^a (compound) is not used, *. e. in the 
regular^ compound expression {m&tdpitarau, «.e. mother and father ), 
the word mother is stated first, it follows from the order of the 
terms and that of the sense which is thence deduced, and according to 
the series thus presented in answer to an inquiry concerning the order 
of succession, that the mother takes the estate in the first instance, and, 
on failure of her, the father. ( 3 ) Besides, the father is a common 
parent to-the other sons also, but the mother is not so ; and since her 
propinquity is consequently greatest, it is just that she should take the 
estate in the first instance, conformably to the text^ “ to him who 
“ is the nearest among the sapindas, the inheritance shall belong”- 
(4) Nor is the claim in virtue of propinquity restricted to sapindad^ 

( Contd. from last page ) 

Mata cha pita cha, only one word viz; ]pitar is retained and it is expressive 
of the other which is dropped. are other instances. It may be noticed 

thnSj that according to strict grammatical interpretation any plural form is an 
instance of e^aksha^ e. g. &c. This eJcaknha is optional^ and the 

regular form may be retained e, g, instead of Fiiarau (ekagesha); it may be 
3IaiapUarau ( dwandwa ). See Panin i I. 2-70. 

1. is the dissolution of the comiDound. and a, mgraha-wakga is the 
sentence in which the dissolution of the compound is brought out. The compound 
expressions pitarau as well as 3Iata-pitarau are both resolvable into the component 
elements in the same way e, 3ldta cha pita cha — ^^Mother as well as the father. 

2. See. Panini II. 2. 34. This Sutra states the rule that a word-form which 
has fewer vowels is placed first in a dwandwa compound and the Wartiha on this 
enumerates several cases in which certain word forms are placed first e. g. names 
of seasons and stars consisting of equal syllables, a word consisting of light 
vowels, a word expressive of the more honourable of the two ( 3q'5:3|i|%r=r ) &c., are 
placed first, and this last class is illustrated in the 3fahdbhashga of Paianjali and 
in the Edsikd Vriti of Wdmana by this very compound word viz : 3ldtdpitarait, 

3. Of Manu Ch. IX. 187. See Babulal vs Nankulal] 22 Cal. 339 at p. 346. 

Ckimasami Pillai vs Kunju Pillai, 36 Mad. 162 at p. 158, 159. ^ 

4. Sapinda, See note ( 1 ) on p, 1071 {Supra). Colebrooke translates 
Xinsmen allied by funeral oblations,’^ and Scmmodaka as ^^kindred connected by 

libations of water. See Umaid Bahadur vs XJdai Chand 6 Cal. 119 at p, 126 
(F. B.) as regards the meaning of the terms sapinda see pages 124 to 127 where the 
Court observes at p. 127: These considerations leave no room for doubt that the 
author of the Mitakshara has used the word sapmda here not in the sense of 
4 connection by funeral oblations, ^ but of connection by particles of one body 
as defined in the Achdrakdnda ( Verse 62 &c. ) See also LakshmanamTual 
Tiruveugada 5 Mad, 241 at p.' 245, 
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oEly.but onthe contrary, it appears from ■this very text^ that 'the, 'rule 
of'^ propinqnity alone is effectual, since even in the^ /case ./oh.'te 
smndnoiaJcas md other relations, a claim to inheritance"- arises; w 
any^ exception/' (5) Therefore, since, of the two parents ( the mother ' 
and the father), the mother alone is the nearest in ' propinquity, it is ; 5 
more proper that she should take the estate. But on failure, of her, the 
father is successor to the property^, 

[Colebrooke Sect. !V J 

Page 96. ( Eight of the brothers ). 

( 1 ) On failure of the father, the brothers^ shall share the estate, 10 
And likewise Man# says: ^^Of him who leaves no male issue, the father 
shall take the inheritance or the brothers.” 

1. 0. wifclioiifc aay di^erentiafcion or distinctioBj <^uite generally. 

2. The following note by Mr. Colebrooke is important : The commentator 
Bahmhhatta is of opinion that the father should inherit first and then the mother^ 
upon the analogy of more distant kindred, where the paternal line has invariably 
the preference before the Maternal kindred, and upon the authority of several 
express passages of law. Nanda Pandita, author of the commentaries of the Mita- 
kshara and on the institutes of Yishnu had before anaintained the same 'opinion. But 
the older commentator of the Mitakskard VUvehara-Bhatta has in this instance 
followed the text of his author in his own treatise entitled Madana-Parijdta^ and 
has supported yajnavalkya’s argument both there and in his commentary named 
Suhodkini. Much diversity of opinion does indeed prevail on this question. 
Brikara maintains that the father and mother inherit together and the great 
majority of writers of eminence (such as Apardrhi^ and Kamalakara and the authors 
of the Smrti-Chandrika^ Madmi-Baina and Vycwahdra May^kha &c. ) give the 
father the preference before the mother. Jimutamhana and Raghmandcma have 
adopted this doctrine. But Vdchaspati-Miha on the contrary concurs with the 
Mitdkshard in placing the mother before the father, being guided by an erroneous 
reading of the text of Vishnu { Sect. 1 1 6 ) as is remarked in the Vh*amitrodaya. 

The author of the latter work proposes to reconcile these contradictions by a 
personal distinction : If the mother be individually more venerable ( See Panini 
II 2. 35 p. 1092 note 2 above ), than the father, she inherits-, if she be less so, the 
father takes the inheritance. 

3. Nanda-^Pandita and Balamhkatta intrepret the term brother as including 

sisters also, Vide Pinini 1. 2. 68. According to them, the brothers succeed first, 
and in their default, the sisters: see Balambhatti p. 209. 11. 25-27. See Vinayah 
vs Lakskmihai 2 Bom. H. 0, B. (0. 0. J. ) 117 at p, 123 where the controversy 
as to the ^ sisters ^ being included in the term ^ brothers ^ is referred to and dis- 
cussed. Bee also. Kalian Red vs Ram Ckandar 24 All. 128 at p. 130. Chandika 
Baksh vs Bftma Kuar 24 All. 279, Ke^i vs Qanga 32 All. 541. Budhasingk vs 
Laltu Sing 35 All. 663. Moolji vs Cursandass 24 Bom. 563; and Bhagwan vs 
Waruhai 32 Bom. 300. 4. Oh. IX. 185. 
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(2) As to what has been argued by Dhareswarab that ‘ under 
‘ the following text of Maiu:^ “Of a son dying 
“childless, the mother shall take the estate; and, if 
“the mother also be dead, the father’s mother shall 
“take the heritage”, even while the father is living, if the mother be 
‘ dead, the father’s mother i. e- the paternal grand-mother, shall take 
‘the succession, and not the father: because wealth taken by the 
‘ father may go even to sons dissimilar in class-, but what is inherited 
‘by the paternal grand-mother, goes^ to such only as appertain to the 
‘same tribe: and that therefore the paternal grand-mother takes the 
estate.’ ( 3 ) This even the Holy teacher^ does not assent to; because the 
heritable right of sons even dissimilar in class has 
by VilvarfipacMrya. expressly ordained by a passage above cited:^ 

“The sons of a Bri-hmana ( in the several tribes ) 
“ have four shares, or three, or two, or one etc,” 

(4) As to the text o£ MaEii^: The property of a Brahmaiia most 
never be taken by the King; this is the settled rale”, that intends the 
sovereign, and not a son^ {i e- of the late owner by a woman of the 
Kskiiriya iamily )• 


1. Vijnanesvara here takes notice of an opinion propounded by certain writers 

which is contrary to what has been stated above, about the succession of parents. 
Dhareswara is one of these, and the author refutes this ojunion and reverts to the 
subject by a retrospect analogous to the rule known as ^‘^the lion’s look.” ) 

2. Oh. IX. 217. 

3. ^-Because if the wealth be regarded as taken by the grand-niother, it 
would become a maternal estate and would go to sons of the same tribe, while a 

^‘father’s estate would devolve on all the sons.” Suhodklnr & BalamhkattL This is 
a clear index of the meaning and extent of Stridhana according to Vijnane^vara. 
It will be seen, however, that this distinction has no longer any force under the case 
law, as the grandmother succeeding to a grandson only takes a widow’s ‘'estate’, and 
on her death succession w^ould be by reference to the last male holder. See Gandhi 
3fa(janlal VQ Bai fladah 2 :Bom. L. B. 574 at p, 583 — 24 Bom. 574. 3Iari vs 
Ckimammcd 8 Mad. at p. 119-120. 

4. i e. Yiswarupacharya; see Subodiiini and Balambhatti. 

5. i. e. Yerse 125 at p, 1033 6. Ch. IX. 189. 

7. Here, the author intends to avoid a confusion w%ich might arise on 
account of the term Kshatriya indicating generally the ruling class. The author 
explains that the text intends the prohibition of an escheat to the sovereign, the 
ruling authority-— -and does not prohibit a son of a Brahmana from a Kshatriya 
wife from taking. 


"1: MttakshB,ru-^^he tiierim preferred. . 109S 

Yd^navalkya . .1 

Verses 13MS6 , . J 

, (5) Among- brothers also the uterine^ brothers take the ' iiiherit- 
ance in the first instanoe under the' test^? ‘‘To himj, who is the nearest ' 
the inheifitance shall ; since the non-iiterine: brothers' 

are remote through the 'difference o£ the .mothers- 

( 6 ) I£ there be no uterine brothers,' those by different^ mothers, 
inherit the estate- 

' ( 7 ) On failure of brothers also, their sons^ share the heritage in 
the order of their respective fathers. 

1. Colebrooke translates liaif -blood and wbole-blood for and Oole- 

brooke adds in bracket ( or whole )*, the expression in the Mitakshara is Sodara 
i.e. persons ( born ) of the same uternSj and the question would be of importance in 
the case of those among whom re-marriage of women is allowed by law. For in such 
a case, there might exist brothers who are ‘^uterine/ but not "'of the whole blood.^ 

2. of Manu Oh. IX, 187'. 

See Subramcma^a Ys: Siva Suhramana^a 17 Mad. at p. 325, Vithalrao vs 
Eamrao 2 Bom. L. R. 154-157 = 24 Bom. 317 and Bhagimn vs Warubai 10 Bom. 

L. R. 389 = 32 Bom. 300 where this passage has been referred to. 

3. According to the Afayukhctj the brother's son comes in after the brother. He 
doef not agree with the opinion of the Mitakshara as here expressed ( see Mandlik 
p. 80 11. 29-36;, )j see Ilaridas vs Eanchchoddas 5 Bom. L. B. 516. But this rule 
does not go beyond brother's children. Chandika JBuhhYS. 3fima Ktmr 2i AIL 273 
( F. C. ) The stricter rule of the Mitakshara was applied in E'esfd vs Kalkct Frasad 
32 AIL 541 ( F. B. ) where an uncle of the half blood was given preference to the 
son of an uncle of the whole blood. 

4. This expression has received considerable judicial notice; especially in 
Madras and Allahabad; the opinions expressed in the two courts diSering from 
one another. 

According to the view expressed in Madras, the expression ^his son^ does 
not include ^grandsonL See Saraga vs Lahhminarasamma6Mst>d,291. Chimiascmd 
Filled vs Ktmju Filial 35 Mad. 152; and this view seems to be in agreement with 
Suhodhini (see p.74.1L23”26; see also Mr. Mandlik’s note p.360). A contrary opinion 
has been expressed in Allahabad : see Iialian Rai vsRamckandra 24: All. 12S. Budha 
Singh vs Laltu Singh Z4. All. 663 at pp. 667 and 675. See also Kashihai vs 
Moreshmar 35 Bom. 389 = 13 Bom. L. R. 552. In the judgment of this case; the 
word ^line^ has been interpreted to extend to 6 degrees, and reference is made to 
Bhyah Ram Singh vs Bkyah Ugax Singh 14, M. I. A. 373 at p. 394 following what 
is known as the Harrington theory. As to the theory thus propounded by Mr. 
Harrington, see Mandlik pages 380-383, its practical working out is not free from 
difficulty, (see West and Buhier^s Hindu Law 3rd Edition p. 124 seq.) The remark 

( Contd, on mxt page ) 
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(8) In case of competition between brothers and brothers’ 
sons, the brothers’ sons have no title to the succession, for the right of 
inheritance of brothers’ sons is declared to be on failure of brothers. 

( 9 ) WhenS however, : a brother has died, leaving no m 

";5' , and'the; estate has devolved on his brothers generally, if ■ any. one of 
( such ) brothers die even (yet) before a distribution of their brother’s 
estate takes place, his sons do, in that case acquire a " title through 
their father; and it is fit, therefore, that a share should be allotted to 
them, in their father’s^ right, at a distribution of property between 
10 them and the surviving brothers. 

[ Colebrooke Sec. V] 

[ Succession of kindred of the same family name ( agnates ) termed 
Gotrajas or Gentiles. ] 

{ 1 ) If there be not even the brothers’ sons, the Gotrajai take 
{ Contd.from last p jge ) 

in 35 Bom. at p. 392 extending tlie ^line’ to sis degrees was not called for by tiie 
facts of that case^ and it cannot be said that the rule in Bombay has been settled. 
As an illustration of the consequences of this dictum^ see Kkandacharyw vs 
Govindacharya 13 Bom. L. R. 1005. Also see Telang J. in llachamv^ KaUngappa 
16 Bom. 716 at p. 719. And this claim is determined by reference to the paternal 
ancestor, any distinction based on the ground of blood having no place beyond 
cases expressly specified. See Vitklrao vs Mamrao 24 Bom. 367. Kesri vs Ganga 
Bahai 32 All. 541 ( F. B. ) 

As between a nephew and a grand-nephew no right of representation exists? 
and the former excludes the latter. Bher Bingh vs JBasdev Bidgk 50 AIL 904. 

1. See Devi Purshad vs Thohur Dial 1 All. 105 at. p. 112. and Jasoda Koer 
vs Bheo Per shad 17 Cal. 33 at p. 37. 

2. See the rule of Yajnavalkya II. 120 (2) on p. 1017. 11. 23-24. 

3. Gotrajas-Y\m word is made up of the two parts Goira^^gm^ or family? 
and Jh = born. Persons born in or belonging to the family. Colebrooke has trans- 
lated it as ^entiles^, while in 2 M. I, A. at p, 151, it has been rendered as "^More 
distant paternal Kinsmen.^ It should be remembered that the w'ord has a special 
technical meaning attached to it, and as is generally the case with such terms, 
they are better understood in their original form than by any equivalent of it in 
the same or other language. 

The term Bagotrci may also be remembered along with this term. Generally 
both signify the same thing, but strictly and literally there would be a slight differ-* 
ence between the two. For, the first means and indicates those who are lorn in the 

( 0(Mld. on next, page ) 
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the estate. The Gotrajas are the paternal graud-mother, the 
and the Samdnodalcas. (2) Among these, the paternal grand-mother 
takes the estate first- Because, ( although ) the paternal grand- 
mother’s succession immediately after the mother was seemingly 
suggested by the text “ And if the mother also be dead, the father’s 
“mother shall take the heritage,” no place, however, is found for her 
in the compact^ series of heirs from the father and others to the 
nephew-, and the text : “ The father’s mother shall take the heritage”) 
is intended simply to indicate her (general) competency for in' 

{ Contd. from last page ) 

while n> sagotra is one belonging to the 5a family. And this difference 
becomes important in the case of the female Sa^nydas, some of whom are of the 
same family L 5 . (sagotra), though they may not be hornin the same family, e.g, 
a mother, a wife, a daughter-in-law, while others are Sapindas ^born in the family^ 
( gotraja ) though they may not continue to be of the same family ( sagotra) e. g. 
daughter, a sister. See Lalluhhai vs Cassibai 5 Bom. 1 10 (p. c.) at pp. 122-125 = 71. 
A.212 p.234-236 where the terms Sapmdas &c. are retained in their original form. 
Gotra is not exactly on a par with the Eoman Gens though the general principles 
underlying the two are the same. In the case of the terms Sagotra^ and Gotraja^ 
their literal meaning and technical significance should be particularly borne in 
mind. Thus e. g. the father^s mother, who has been pointed out by Vijnanehara 
as the first in the line of the Gotrajas, is a gotraja under the technical acceptance 
of that term i. e. Sagotra, but if its literal meaning {gotra-Vja), one horn in the 
family ) be taken, she is not. So per contra, a daughter or sister, though by 
reason of their birth are gotrajas ( born in the family ) under the literal signifi- 
cance of that term, still according to its technical acceptance are not gotrajas, 
because by reason of their marriage they are not sagotras — ^of the same family. 

1. Sapindas and Samanodalcas. These two terms have been explained 
further on in the text of Mitakshara quoting from Brhan Manu (p. 1100 11. 8-13). 
The Sapindas referred to here are gotraja or sagotra sapindas, and not any Sapindas 
covered by the definition of that term as given by Vijnanesvara. Bee note 1 on 
p. 1071 ( supra ). 2. Of Manu Oh. IX. 217 (see p. 1094 11. 4 & 5. supra) 

3. ^^Compact series of heirs , L e.-The expression in the Mitakpiara is 
Baddhakrama Those ) whose order ( of succession ) has been fixed ( as in a phal- 
anx The meaning is this: — The mother takes as an heir named in the expres- 
sion Pita7'a%i\ parents i, e, mother and father; and so immediately after her comes 
the father by virtue of the compound expression. Through the breach made by 
the father, the whole ^ serried phalanx ’ of heirs ending with the ^Tatsuia^ comes 
in, leaving no room for the grandmother to enter and thus it is, that she necessarily 
has to wait till a gap is left for her to ent^r. See Mohandas ys Krishnabai 5 
Poan. 597 at pp. 602 & 603, 
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herifcance. She takes immediately after his son^ in the line^ of 
snccession; and thus there is no contradiction. 



1. Tatsuta-^i. 6. the son of the brother. See note 3 on p. 1095, 

3. “^The line’ — The original word is which literally means something 

which is going on continuously (sam-^tana), ^How far this ^line’ extends has been 
the - subject of mncb discussion, and recently, this question has attracted considerable 
attention in Courts' 'in India, especially in Allahabad and Madras; and in one case 
.the . Bombay High, Court appears to have expressed a view in line with the 
Allahabad view, the Court in that case extending the ^line’ to seven degrees. 

According to the Snhdkmi the ^line’ would appear not to extend beyond the 
^tatsnta,’ the expression used by the 3fitak§haraj n.nd Mr. Mandlik in an elaborate 
note has maintained this view, which would appear to be the proper view. See 
note above on p, 1095. See also the following cases : EaM vs Govind 1 Bom. 105; 
Vithadrmm Ramrao 24 Bom. 317 = 2 Bom. L. B. 157. Btidhadngh vs Lalhisingh 
34 All. 663 at pp. 667-675. CMnnasami Pillaiv^ Kunja PUlai 35 Mad. 152 at 
p. 158 Kasibai vs Iloreskwar 35 Bom. 389 = 13 Bom. L.R. 552. Lalkihhai vs Ccmi- 
hai 5 Bom. 121. Suragga vs Lahshmmarasayya 5 Mad. 295. 

Shidramappa vs Neelawabai. 57 Bom. 377 

In the appellate decision of JBudhasmg vs Lcdiu Singh 42 I. A. 208 the Privy 
Council have held that the word Putra as used here must be understood 
in a generic sense, as in the case of the lineal descendants of the deceased, and 
thus held that the grandson of an uncle had priority over the son of a granduncle. 
In a later case Soohramiah vs Nataraja 53 Mad. 61 the Madras High Court, 
adopting the ruling in Budhasing’s case limited the extension of the line of the 
gotrajas to three degrees only. In the recent case of Appaji vs Mohmilal 32 Bom. 
L. B. 709 (F. B. ) the same point came indirectly for a decision, but no direct 
ruling has been given. The point which still requires a clear decision is upto 
what degree should the word dine’, suta^ be taken to extend ? see Lala Haiihar 
Pratap Bakhsh Singh vs Baja Bajt^ang 9 Luck. 211. 

Uikarshe tatsuianantaram — in the line of a succession immediately alter 
the iatsiUa. There are variations in the reading of the passage in the Mitakshara; 
these are noticed by Balambhatta. ( See p. 211 11. 20-22. ) 

The compact series of heirs ends with the brother’s son and does not include 
brother’s grandson. Therefore a daughter-in-law has preference over the brother’s 
grandson. Appaji vs 3Iohanlal 32 Bom. L. B. 709 (F. B.); 54 Bom. 564. 

Act II of 1929 — According to this Act, the son’s daughter, daughter’s 
daughter, sister, and sister’s son, are declared as heirs immediately after the 
father’s father and before the father’s brother. 

The Lucknow High Court in interpreting this Act has held that the 
Mitakshara has been superseded by this Act, as regards sisters both where they 
were regarded as heirs before, as also where they were not so regarded, Bhagtmn 
Dei vs Radha. 8 Luck, 646. It has been held that the Act applied to estates of 
those who died before the Act came into force if the estate vested in a female 
who was alive when the Act came into force i. e. 21st Feburary 1929, and the 
question of inheritance by reversion opened after that date; Skrimati Shahuntala 
Devi vs Khushalya Devi 17 Lah. 854^356* 
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, ('3 ) In the absence o£ the paternal graiid-mothert howeverg the 
boni^in,, the same gotra (\with the deeeased)^ mchr';as ' 
paterna! grand-father and others, inherint the estate; for ' ^apsn^ia^ of 
a diffierent indicated by the term Bandhus* (4) 'Among these^ 

iBoreOYerg on failure of the father’s line^, the paternal grand-mother^ 5 
the paternal grand-father, the paternal uncles and their sons, -are ;■ 

: snccessiTely heirs to the' estate. 

1, See note above and Lalluhkai vs Cassihai 5 Bom. at p. 122-7 I. A. 236. 
Sagima vs Sadashw 26 Bom, 710 at p. 713. Umaid Bahadur vs Udickand 6 OaL 
119 ( F. B. ) at p. 120. Kallianrai vs Mamchandar 24 All. 128 at p, 131. See 
observations in 13 M. A. 1. A. at p. 378. 

2. Colebrooke translates, In the absence of the paternal gran d-motber^ tbe 
gotrajasy ^ kinsmen born in tlie same family with tlie deceased ^ and sapindas con- 
nected by funeral oblations, namely the paternal grand-mother -Balambhatta 
insists that the grand-father takes before the grand mother. (See p. 211 11. 23-33). 

But the May^kha does not support him here as in the case of the parents. 
Balambhatta’s reasoning, however, is not convincing. 

The commentator takes occasion to censure an interpretation which corres- 
ponds with that of the Mitak§hara as delivered in the following section (S. 6. § 1) ; 
and according to which the cognate kindred of the man ^himself, of his father and 
of his mother are the sons of his father’s sister and. so forth : because it would 
follow, that the father’s sister’s son, and the rest would inherit, although the 
man’s own sister and sister’s sons were living, Balambhatta, however, repels 
this objection by the remark, that the sister and sister’s sons have been already 
noticed as next in succession to the brother and brother’s sons : which is indeed 
Nanda-Pandita’s own doctrine. 

adds, ^ after the heirs above mentioned, the sakulya or distant kinsman is 
entitled to the succession : meaning relation in the fifth or other remote degree.’ 

^^This whole order of succession, it may be observed, differs materially from 
that which is taught in the text of the Mitak§hara. On the other hand, the author 
of the Vtramiirodaya has exactly followed the Mitak§hard ; and so has Kamalakara\ 
and it is also confirmed by Madhavacharya, in the Vyavahara-Madkava^ as well as 
by the SmTti-chandrikd. 

^ ^But the author of the Vyavakara-3fayukha contends for a different series of 
heirs after the brother’s son : ^ 1st, the paternal grand-mother 5 2nd, the sister 5 
Srd, the paternal grand-father and the brother of the half blood, as equally near 
of kin 5 4th, the paternal great-grand-father, the paternal uncle, and the son of a 
brother of the half blood, sharing together as in the same degree of affinity. ’ He 

{ Contdy on next page) 
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(5) On failure of the paternal grand-father’s line, the paternal 
great-grand-mother, the paternal great-grandfather, his sons and their 
sons ( inherit ). In this manner must he understood the succession of 
mpindas^ of the same gotra, as far as the seventh (ascendant)- 


5 ( 6 ) If there be none such, the succession devolves upon the 

samdnodahas, and these must be understood to be seven (in degrees) 
beyond the sapmrfasl or else, as far as the limits of knowledge as to 
birth and name extend. As says Brhan-Manu^: “ The relation of the 
^^ sapindas ceases with the seventh person-, and that of the samdnodakas 
j _0 “ ceases ( after extending ) as far as the fourteenth ( degree ), or as 
“ some affirm, ( it reaches ) as far as the memory of birth and name 
“ ( extends ); after that is indicated by ( the term ) gotra'' ^ 


{ Contd. from last page ) 

has not pursued the enumeratiion further ; and the principle stated by him-cw. 
nearness of kin-does not clearly indicate the rule of continuation of this series-” 
Colebrooke. 

Having regard to the importance of the point involved and having regard to ^ 
the divergence of views expressed in India in quite recent time, the necessity of a 
definite decision on this point will soon arise, when the authorities referred to 
above will be of use. 

1, Scmmagotra^sapi'ntdas — are those sapMas who belong to the same gotra as 
that of the deceased. 

2. To the same efect is Mann Oh. V. 60. It runs thus: 

The Yyavahka-Mayukha refers to this passage; : Tr. The Sa^nnda relation- ; 
ship ceases with the seventh person [in the Hnejj and that of Samanodakts (i.e. those b 

connected by an oblation of water ); ends when births and names are no longer 
known. Mandlik p. 82 11. 10-13, 

Belying on this and other texts it has been held in Bai Deokre vs Amritram 
Jamiatram 10 Bom. 372 at p. 379-380 — that the word Samamdaka includes des- | 
cendants from a common ancestor more remotely related than the thirteenth degree 
from the propositus. ^ 

See also Umaid Bahadur vs Udai Chand 6 Cal. 119 ( F. B. ). Marl vs Chimam-^ 
mal S 128. Earn Barun Lai vs Kamla Prasad 32 AIL 594 at pp. 

597-598. where it was held that a Samamdaka is a nearer heir than a handku ; and 
Bhgah Earn Shigk YS Bhagat Ugar Singh 13 M. 1. A. at p. 380. Kalgauda vs 
Somappa 33 Bom. 609 at p, 683. See also Jadunath Kuar vs Bisheskar 59 LA. 173 
at pp. 189-190. 
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*Page 97. 

[ Colebrooke, Sect. VL ] 



[ Of the succession of cognate kindred or Bandhus. ] 

(1 ) On failure of the (roirq/as,’- the Bandhus succeed to the 
estate. Bandhus moreover, are of three kinds, Aima-handhus ( or 
his own bandhus), the Fitr-handhus (or his father’s bandhus), and the 
Mdtf-bandhm ( or his mother’s bandhus ); as has been declared^ (by the 
following text ): “ The sons of his own father’s sister, the sons of 

1. Gotrajas and Ba^idhus—See note above. BotJa ndte Sapindas^ but tbe former 
are Sapmdm of the • Bmie gotm or Sagotra-Sapindas, while the latter are sapiirdas 
of a diiSerent gotra ot hhinmgotra sapmdas. Mr. Colebrooke translates these terms 
as 5 gentiles and cognates. B&e 3Iutkusami vs Summhadti 3futhukumaraswami 
23 I. A. 83-89 ==19 Mad. 405. 

N. B. In Bombay Widows of gotraja sapindas succeed after the males in each 
line. These take her capita md not her stirpes. Kallava vs F^^^a5ai32Boin.L.B.995* 

2. Balambhatta assigns this text to Vrddha-Batdtapa (see p.214J.28)^ but it is 
ascribed to Baudhdyana in Vyavahara-3lddhava (see p. 354. Bibliothica India Series.) 

The enumeration of todto given here is not exhaustive but only 
illustrative. Girdharee Lai yb The Bei%gal Gove7mment 12 MJ.A. 4^4:%Y3fohandas vs 
K^ishnahai 5 Bom. 597 at p. 601. Lahsmammal vs Tirunengoda 5 Mad. 241 at p. 245* 
A contrary view was expressed in JSardsimma YB 3fanganmal 13 Mad. 10 at p. 13^ but 
having regard to the decision of the Privy Council in 23 All. 83 and 19 Mad. 405 
cited abovej the reasoning of the decision in 13 Mad. 10 would seem not to apply 
now; even to Madras^ nor does it determine the order of succession as between 
several lines within each of the series of per Jenkins 0. J, in Saguna 

vs SadasMva 4 Bom. L. R. 527 at p. 530 = 26 Bom. 710. 

In Gajadhar vs Gauri Bhankar ^4: All. 698 ( E. B. however^ the Allahabad 
High Court has held otherwise. According to it the classes cannot be added to 
( p. 704 ). In order to succeed as a Bandhu it must be proved that a mutuality of 
relationship as Bandhus was established (705). Therefore a father^s sister^s son^s 
daughter's son was held not to be a heritable Bandhu. ( Ibid, ) See also pages 
701-718 and 719-735. 

The saplnda relationship of a bandhu ceases ofter five degrees from the common 
ancestor. Ramchandra 3iartand VaikavYB Vinayak 42 CaL 384 

The son of a half-sister of the father has preference over the son of a sister of 
the mother, because the former confers greater spiritual benefit than the latter, 
Joiindra Nath Roy vs Nagendra 33 Bom. L. R. 1411 ( JP. C. ). 

The step-son of the step-sister of a male is not an heir. Saminatha vs Angammal 
45 Mad. 257. 

Eather^s brother's grandson succeeds before the brother's great-grandson ♦ 
VenkaUswara Rao YB Adinarayana 
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FCoIebrooke II. vi. 1-2 & vii.l-S 

I Ydjnavalkya 
L Verses l-35~m 


“ his own mother’s sister, and the sons of his own maternal uncle, 

“ should be considered as the Atmi-handkas (or his own bandhus ). 
“The sons of his father’s paternal aunt, the sens of his father’s 
“ mother’s sister, and the sons of his father’s maternal uncle, should 
5 “ be known as his Pitr-bmidhus { or his father’s bandhus ). The sons 

“ of jhis mother’s father’s sister, the sons of his mother’s mother’s sister? 
“ and the sons of his mother’s maternal uncle should be known as his 
“ Matr-handhus (or his mother’s bandhus^ ).” 

A, ■ 

(2) Here also, by reason of near affinity, first the Atma-bandhm 
10 succeed to the estate; on failure of them, the Pitr-bandhus, and on 
their failure the Jill/fr-JcmcZAMS ( succeed ). This must be understood 
to be the order ( of succession here intended ). 


[ Colebrooke Sect. VIl.] 

[ ^Of the succession of strangers upon failure of the kindred.] 

15 ( 1 ) On failure of the bandhm, the preceptor®, and on failure of 

■■ /s. 

him, the pupil ( succeeds ) according to the text of Apaslamba “ On 
“ failure of the sons, the nearest sapinda (inherits); on failure of 
“ them, the preceptor; on failure of the preceptor, the pupil (shall 
i' take the wealth ) ” ( 2 ) If there be no pupil, the fellow-student is 



1 , Theytree kinds of bandhus mentioned here are not mentioned in Apairarka 
( see p. 745 Anandasrama No. 45 ); see however Mayukha ( Mandlik^ Sk. p. 55, 
Eng. Tr. p. 82: 1. 28 ). 

2 N, 5. Now follow the principles of succession of strangers. It may be 
noted that this line cannot be resorted to unless and until all the sagotra and other 
relations are exhausted. See Lakshmancmmal vs Tirunengada 5 Mad, 241 at p. 
245. See also Timed Bahadur vs Udai Chand 6 Cal, 119. 16 Bom. 

3. Acharya is the word in the text for the English word preceptor. There 
are other terms indicative of the samOj such as Guru, tfpadkyiga^ Etwik &c., but 
there axe minute distinctions in their import. See Yajfiavalkya I, 34; 35. Tr, 
pp, 126, 127. Mann Oh. II. 140-145, where all these terms are explained and the 
importance of each is indicated. See also Amarakok II-7-( 6-7 ). 

4, Dharmasteas, II-6-14-( 2-S ), 




MitaksharS— JW/oMvs^Mcfeni eic. llO^ 

Verses 1S5-136 J 

the successor. He, who received his investiture, lessons^ (in the 
scriptures ) with their meaning, and thus aquired knowledge proceed- 
ing thereErom from the same preceptor, is a fellow-student. 

(3) If there be no fellow-student, some learned^ and venerable 
priest should take the property of a Brahmana, according to the text 5 
of Gautama^ : “ S'rotriyas or venerable priests, should share the wealth 
“ of a Brdhmana who leaves no male issue. ” (4) If or want of such 
a successor, any Brdhmana ( may be the heir ) ; As says Mauu^ : “ But 
“ on failure of all (the heirs), BmAmmjas (shall) share the estate; such 
{ Brcihmanas) as are versed in the three Vedas, ( and are ) pure and 10 
“ self-controlled ; thus the law is not violated.” 

(5) Never shall a king take the wealth of a BrdKmana, vide the 
text of Mann “ The property of a Bra^mtOTa shall never be taken 
“ by a king; this is settled law.” It has also been said by Narada : 

“ If for the wealth of a Brdhmana^ on his demise, there be no heir, it 15 
“ must be given to a Brdlimana’, (acting) otherwise®, the king becomes 
“ tainted with sin.” 

(6) The wealth of a ZsAainya and other’s, (however), in the 
absence of heirs down to the fellow-student, the king may take, and 
mt&Brdhmmm- As says Manu^ : “ But, ’( the property) of other 20 
“ classes, on failure of all ( heirs ), the king may take.” 


1. The expression in the text is Aihyaynm — study. The study of the Vedas 
is the most important part of a Man’s education, and an Adhyayana necessarily 
includes their study. In fact adhyayana means per excellence the study of the 
Vedas. 

2. Srotriyor-Si, learned Brahmana and not a mere Brdhmana, Note the following 

%q-: I If 1 1 

The derivation of the word is explained by reference to two rules of Grammar 
by Panini 5-2-84 and 4-2-50, the result of which is that the term is applicable to 
such a Brdlimcma as has mastered the whole Vedic lore. 

; ;;:::8v;;^Gh.;:sxviii;:^39’.' ' : 

4 . Ch. IX. 188. 

6. otherwise — *. e. if he takes it himself ( see Bdlamhhcetti p. 216 1. 7.) 





Viraraitfodaya — Heirst 


f Colebrooke 11. 

Y&jnavalkya 
Verses lSS-138 


Viramitrodaya 

Now, in the absence of the twelve sorts of sons, the Author 
discusses those who would take the property 

YajHavalkya, Verses 135-136 

5 'Of one without issue,’ f.c. without any of the twelve 

sorts of sons, and without a grandson or a great-grandson, swarydtasya, 
‘ one departed for heaven ’ 2. c. who has died, of the wife and those 
others stated, in the absence of the one prior 'each one next in order’ 
uttarottarah, becomes dhanabMkj 'entitled to the property’. Thus this 
10 vidhi, 'rule', regarding the succession to the property of one dying 
without issue is equal 'in all classes’, sarva-vameshu. 

There, first the wife is entitled to the property; such a one, how- 
ever, is to be understood to be one who has been consecrated by the 
sacrament of marriage, vide the rule' : "the substitute ^replaces the 
15 " final I of before the fe.minine affix f when the word so formed 

"indicates 'a wife who takes a part in the sacrifices of her husband’.’’ Here 
Katyayana states a special rule : " A wife takes the property of her 
" husband, who is not unfaithful : failing her, however, the daughter, 
" if she be unmarried then”. It the wife, however, be unfaithful, 
20 Narada® states a rule : "In the absence of the son, however, the daughter, 
" as she has been declared to be equal to a son.”^ " When the wife 
" does not exist, the unmarried daughter of the same class as that of the 
" father, succeed to the property”, vide the aforestated text of Katyayana. 

Some say that this has a reference to the appointed daughter. 
25 That is not proper; since even when the wife is living she is entitled to 
the property; since under the text of Vasi-shtha^ viz : "The third is the 
" putrikd herself ”; has been regarded as a son. Also this text of 
Brhaspati® : “ From his several limbs is produced, like the son, the 
“ daughter of a man; when she herself is living how can any other take 
30 “ the property ? (5 6). Equal in caste (to her father) and married to a man 

“ of the same caste as her own, virtuous and devoted to service, whether 
“ she be appointed or not appointed as a son, she has been considered 
" as entitled to take her father’s property” (57). Here, moreover, the 
marriedness is qualitative of the appointed only, and not also of the not 
35 appointed even, vide .the text of Katyayana, so hold the Southerners. 
As a matter of fact, however, the meaning of the word daughter here 
tiiz. ‘not impotent, not appointed, mentally regarded as a daughter ' is 
without including her among the sons in an equivocal manner. 

1. Of Gramittar, IV. I. 33. 2. Oh. XIIT. 50. 

3. Dr. Jolly reads pTOTWo r i rgtra;. 4. Oh.XVII. 15. 6. Oh. XXV. 56, 57. 
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From the original text, “womeQ are not entitled to an inheritance 
‘'as they are without vigour'”, and by the contraction and limitation of 
the text of Manu® : “Of a sonless man the father shall take the property, 

“or the brothers even”, this way would be in pursuance of the usage 
of the Maithilas. 5 

Pitaraic, ‘the parents’, i.e. the mother and the father. These by reason 
of the two texts, vis. “Weak” etc. and also by reason of the order in the 
text of Katyayana, viz. “Of him (dying) without issue, the wife of a good 
“family, or the daughters also; in their absence, the father, the mother 
“ and also the sons, have been declared ( to be heirs )”, although, jq 
( the property goes) to the father, and in his absence the mother takes the 
wealth, it is clear that this is so under the text of Vishnu^ yis : “Of a 
“sonless man, the property goes to the wife, failing her to the daughter, 

“in her absence to the father, and in his absence to the mother.” 

Thus therefore the statement of Mi takshara*; “That because in the 15 
“solution clause of the compound the word mother happens to be placed 
“first, and also because as compared with the father she does not happen 
“to be the parent of a child born of another mother and thus having a 
“common propinquity” is doubtful.® 

Failing the mother, the uterine brothers, in their absence the 20 
brother’s son, and in his absence the gotraja sapindas, sakulyas, and the 
rest according to the nearness of their relationship. In the absence of 
these the Bandhus technically described as ; “The sons of one’s 
“father’s sister, the sons of one’s mother’s sister, and the sons of one’s 
“maternal uncle are to be known as ‘one’s own Bandhus, Atraabandhus.” 25 
Failing these Sishyah ‘the pupil’; in his absence the Sabmhmachdri, 
‘co-student’, i. e. one who received his initiation and the study of the 
vedas from the same preceptor. 

Here, by the use of the word cha, ‘also’, is included the right of a 
step-brother in the absence of the uterine brother ; by the use of the 30 
word tathd, ‘similarly’, in -the absence of the Atmabandhus, those of the 
Pitrbandhus, and in their absence, of the Mdtrbandhus as technically 
defined, and in their absence also that of the Preceptor’s right to 
succeed. By reason of the nearness of relationship also under the text 
of Apastamba®: “ In the absence of the preceptor, the resident 35 
“student” is the statement in short. Narada’'; “Even on failure of all the 
“heirs, the Brdhmanas shall share the estate ; such as are versed in the 
“three Vedas, (and are) pure and self-controlled ; thus the law is not 
“violated. The property of a Brdhmcma shall never be taken by a King; 

“this is the settled law; but of other classes, on failure of all, the King 
“may take ” ( 135-136). 


1. Tait. S. VI. 5. 8. 2. Ch. IX. 185. 3. Oh. XVU. 4-8. 

4. See p. 1092, 1. 7 above. 6. Text p. 95 1. 18 

6. Dh.: S. II. 6. 143 . 7. See Maau Oh. IX. 188, 189. 
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5 


10 


15 


20 


25 


30 


S'filapaoi 

' Nowib mentions the ^ distribution of the propGrty of one 

' Without a son^ : , , „ 

Yajfiavalkya, ■ Verses I35""i36 

Aputraysai^ Of one without an issue,* dying, among Vthe wife ® and 
the rest, in the absence of the one preceding, the one succeeding, 
becomes (the heir). So Vfslinu^ : “The wealth of one without a male 
“issue goes to his wife, in her absence to the daughter, in her 
“absence to the mother, in her absence to the father, in his absence 
“to the brother’* and so on. This moreover is applicable to those 
who are equal. So Brhaspati® : “Although the Sakuhjas^ the father, 
“ the mother, and the uterine brothers exist, of one who has died without 
“ issue, the wife is entitled to take the estate, ” This right of the wife 
even when the brothers exist, has reference, however, to the wife endowed 
with eminent good qualities. And the quality consists inthe ( performance 
of the ) irdddha, maintaining (unsullied) the bed and such other vows. 
So (says) Vrddha Manu : “The widow of a childless man, keeping 
“ unsullied her husband’s bed, and persevering in religious observances, 
“ shall herself present his funeral oblation and obtain the entirety of his 
“ estate, ” In this manner also “ Of one who has died without issue, the 
“ property goes to the brothers, in their absence the parents shall take ; or 
“ the senior wife, ’’ this text of Paithinasi, has reference to a wife who is 
devoid of qualities and who is guilty of adultery. The text of Saokha^ 
viz,: “ They should make provision for the maintenance of his wives till 
“•his death, provided they preserve unsullied the bed of their lord. They 
“ may, however, cut off in the case of those who behave otherwise, ” should 
also be taken as applicable ( in this manner also ) to this subiect. 

“In the absence of the sons, however, the daughter as she is equally 
“regarded as in the line the son, as well as the daughter, both are effective 
“in perpetuating the lineage,” this text of Narada^ has a reference to the 
Puirikdpuira, So Brhaspati^r* Equal in caste (to her father) and married to 
“ an equal, virtuous and submissive. Whether (she was) appointed or 
“ not appointed as a son, the daughter shall take the father’s property.” 


1. Ch. XVII. 4-8, Yjjnanehaj*a cites this as the text of Bxhadvisknu 
see p.1067, 11. 8-11 (above). 2. Ch. XXY. 48. 

3. In the Mitakshard this text has been cited as of Ndrada see above p. 1068, 
11 . 9-15 and Narada XIH. 26 . 

4. See Narada XIII. V, 50 where the reading is It should be 

noted, however, that this text occurs in the Smrti of N dr ada in the chapter in 
which in an earlier stage (Verse 2) the order of heirs given is, sons, mother, 
daughters, in their absence, their sons, ^ulapdni takes it as having a reference to 
the Putrikdputra, 5. Oh, XXV. 57. 
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Tdjrlavalkya 
. . . ' Verses 135^1S6:.. 

The meaniag; is, whetherj she was intended to be/mada^'an . appointed 
datighter or not. , , 

: The, parents, and brothers likewise in^ this )' the right of the' 
parents when the brothers exist, is in regard to. the property ' acquired by 
the father, grandfather &c. For what was acquired without detriment: to ^ ^ 
such ancestral estate, even when the parents exist, 'such property: belongs.' 
to the brothers. A,s says Devaia : “ Thereafter, the property' of a sonless-^ 

“ man, the uterine brothers shall divide ; or even the daughters equal ( in 
caste); or if he be living, the father also.** Among these the 
wife and the rest, in the absence of the one prior to the one next in order. If) 
Gone to heaven viz. dead. (135-136 )• 

ICoIebfOoke Sect, VOI] 

C Oii^ succession to the Property of a Hermit or an ascetic ] 

( 1 ) It has been declared that sons and grandsons^ also take the 
dm/ch BsXid that on failure of them, the widow and others (succeed). ^ 

1. This is an exceptional rule stated specially to be applicable in the case of 
hermits &c., see Gajraj Puri vs Achcdhar Puri 16 All. at p. 195. Mayne on Hindu 
Law § 506. West and Buhler^s Hindu Law p. 532. In The Collector of Dacca 
m Jag at C hander froswmi 28 Cal. 608, an application wa,s made for letters of 
administration to the estate of a deceased disciple. It was opposed by the 
Collector of Tacca on behalf of Government. But the report does not give the 
grounds of the opposition, nor does it give any details. The High Court ( Maclean 
C. J. and Banerjee J. ) confirmed the order granting the Letters ^ as prayed for. 

On this, passage Mr. J. C. Ghose observes at p. 788 ( 2nd Ed. ) With all respect 
to the learned Judges, it should be observed, that according to Hindu Law, the 
ordinary case of succession should apply to that strange individual the married 
ascetic. Indeed, according to ancient law, ascetics who have resumed worldly 
ways, are slaves of the King andtbeir property in strictness belongs to him. 

( citing Narada, ) The rej)ort does not give good^ground for these observations, 
nor, it is submitted, are the observations Justifiable. on the general customary law 
prevailing among the hermit sects such as the bairagis, gosavis &:c. See also 
Chhajugir vs Divan 29 All. 109 at p. 162. 

2. Mr. Colebrooke adds after grandsons in bracket, ( ^‘^or great-grandsons'^ ) 

relying upon Balambhatta, who suggests the inclusion of great-grandsons on the 
strength of the conjunction Cha, ‘also’. Upon this translation it has been observed 
at X). 378 of 13 M. I. A. Bhayah Ram Singh vs Bhagat Ugar Singh : This incor- 

X)oration of the words ^ or great-grandsons ^ in the text of the Mitakshara, shows 
that the translator ( whose authority is of the highest order ) considered that the 
inclusion of the great-grandson, among immediate heirs, was the approve4 
.doctrine of the later class of the expositoTB of the law o| Benares. 
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. , I Yd'f'^avmkya 

Verse S37' ■■■.■: ■' 

The Author now propounds an exception to both these : 

; Yajnavalkya, Verse 133 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

Of a hermii:, of an ascetic, and of a life-long celibatist, the heirs to the 
property are, in their order, the preceptor, the virtuous^ pupil, the spiritual 
5 brother and associate in holiness. 

( 2 ) Mitakshara :— Wanaprasthasya, of a hermit, yatelj, of mi ascetic,^ 
and brahmacharinascha, and of a liffi-long eeUhatist, kramena, in their order, 
ie- in the inverse^ order, acharyaM, preceptor, sachchhishyal}, fUW’M)Zis 
pupil, dharmabhratraikatirthi cha, aiui a qnritml brother awl associate in 
10 holiness also, are successors rikhthasya, to the property, ie- of the wealth. 

( 3 ) The Life-long celibatist must be a professed^ or perpetual one; 
o£ a temporary student, howeyer, the mother and the other heirs 
alone take. And the preceptor is declared to be the heir to a 
professed student as an exception.^ { 4 ) A virtuous pupil, however, 
15 takes the property of a yati or ascetic. Sachchhishya|, a virtuom pupils 


1. Tile condition of being virtuous is a general requisite for a pupil. Tile 
preceptor and tbe sxuritual brother become successors only if they are virtuous, 
and so the qualifying clause has been placed in the middle ( see Suhodhmi p. 74. ) 
and so Vijnanesvara observes further on that even a preceptor, if ill-conducted 
does not become entitled to a share. 

2. The terms ^ hermit ^ and ^ ascetic ’ are severally used for the two words 
^ Yanaprastha ^ and *•' Sannyasi ^ which indicate two distinct orders. 

3. See Balambhatti p. 244. 

4: For the full significance of this term and its distinction from the 
other terms of similar imj>ort see Yajfi. 1. 84 and 35. and Manu Oh. 11. 140-145 
( see note 3 on p. 1 102 above ). 

5. i. e. NaishtUka as distinguished from the Upakurvana, 

It is derived as : r^I rTfqRffT {%it. ( ). 

A perpeptual religious student who continues with his spiritual preceptor 
even after the prescribed period, and vows life-long abstinence and charity. 
See Yajilayaikya I. 49. pp. 140-141 above in Part I. 

An Upakurvana — is only a temporary student. He is in a state of pupilage 
for a limited time, wishing to pass on into the state of a householder ( (jrhastha), 

6. i, G, to tlie claim of inheritance of the :toyther' and olhef 'heirs (. Sfet 
SubodMni p. 74. L 32. Ba|ambhaffL p'.-,'244' !.■ 24 )« 
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again, is one who is assiduous in receiving^ lessons in theolbgy^, in 
retaining the same, and in practising its ordinances. For, a person 
whose conduct is bad is unworthy of the inheritance, were he even the 
preceptor or any like other. (5) A spiritual brother and associate ih 
holiness takes the property of a vanapraslha, hermit. Dharmabhrata, a 
spiritual brother, is one who is engaged^ as a brotherly companion- 
Ekatirthi, an associate in holiness, is one appertaining to the same hermi- 
tage. One who is ‘a spiritual brother’ and also ‘appei’tains to the same 
hermitage’ is “a spiritual brother and associate in holiness.” 

( 6 ) In^ the absence of these [the preceptor and the rest, an 
associate in holiness alone takes even though sons and other (natural )’ 
heirs exist,: 


(7) Indeed by the text o£ VasisMa^ viz, : “ But those who have 

. , . .. entered into another order receive bo shai^e,” 

An objection. . . r. / i . 

there is not even tha right oi inheritance o£ those 15 

who have entered into another order ; how can there be a partition 

of their property ? Nor has a professed^ student a right to his own 

acquired wealth : for the acceptance of donations and other means of 

acquisition are forbidden to him* And since Gautama^ ordains that 

‘‘ A mendicant shall have no hoard,” there is no ])ossibility of the self*. 20 

acquired wealth in the case of a mendicant also. 


1. Mr. Oolebrooke translates who is assiduous in tlie study of theology 
&c. The original specifies three distinct stages of the study ’ Via, of (Sravanaf 
listening to the lectures or receiving the lessons, ( 2 ) dharcma — retaining them, 
and ( 3 ) Tadarthanu,$htha?ia — practising its ordinances intelligently. 

2. The original is Adhyatma i. e, that which addresses itself to the 

soul i. e. Philosophy. That portion of religious study which refers to the study of 
Philosophy. 

3. L e, who has taken a vow or undertaking ; and who has been accepted as 
a brother ( see Bubodhini p. 75 1, 6. Balambhatti p. 245, 1, 2. ) 

4. To the enquiry as to who should be the heir to the property of a Brahma^ 

chariy Yat% and Vdnaprastfia in the absence of the heirs named above, the Author 
has mentioned the Ekattrthi an associate in holiness.’’ (See Bubodhini p. 95 7.) 

5. Oh. XVII. 52, 

6. i- < 5 . he cannot claim anything his self-acquisition. The expres- 
sion in the Mitakshara ( p. 97. 1, 29 ) is Sivarjita-dkamsamhandEah. 

7. Oh. in. 11. ' : ■ ; 
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■ ‘ ‘ I Yflj'Baval kya 

L Yerse 

(8) The answer is : As for the Fi(3.nap?m^/<a, a hermit may have 
The Answer property, tinder the texF He ( a hermit i. <?., 

may make a hoard of property saffi- 
“cient for a day, a month, sis months, or a year, and in the month of 
5 “Asvin he shonld abandon what has been collected,” he certainly may 
*PaGe 98 property. The yati or, ‘ ascetic too, under 

the texf-^ “ Or he should wear clothes to cover his 
“ privy parts ; and he may also take the requisites for his austerities,® 
“ as also sandals”, may possess clothes, books and other requisites. 
.0 The professed student also can have clothes and other property for 
his bodily sustenance. ( 9 ) And it was therefore proper to explain the 
distribution of such (property). 


Viramitrodaya 

After mentioning the successors to the property of a householder, 
15 the Author mentions those of hermit etc. 

Yajnavalkya, Verse i37 

Under the text' “ one should amass wealth, and the wealth thus 
“amassed, one should give over in the month of Asvin”, the property 
which a vdnaprasiha, ‘h.Qxvcdt’ , possesses, and under the text® “one may 
20 “take the requisites for tht yoga practises, as also sandals”, the property 
of a ya^/, ‘an ascetic’, and the property of a Brahmachdri, ‘a celibate 
student’, such as clothes and such other things for covering (the body), 
the sharers of that are respectively the dchdrya, ‘preceptor’, and the rest 
i.e. in the absence of the prior, the next one etc. in order. 

25 AcAfljyo, ‘the preceptor’; sac/zcMzsAyu/i, ‘a virtuous pupil’, f. a 
pupil capable of listening attentively and assimilating the knowledge 
of the soul; ekatirthi, ‘a co-student’, one who has received his learning 
from the same preceptor, and the same also a brother in religious 
practises, as the preceptor who is equal to a father, was the same 
3 Q ( for both) ( 137), 


1. Of yajnavalkya Praya^Mtadhyaya 47. ( p. 196 11. 15-16 ). .also Manu 
Oh. VI. 15. 

2. of a Smrti — anthor not known. 

3. YogasambhaTobhedah — the different articles required for practising Yoga 
i. e. the . works treating of the same. ( See Suhodhini p. 76. 1. G. Balambhatti p. 
245 L:15)^ ’ 
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Sulapani 

Yajiiavalkya, Verse 137 

MarmcibkrdM, ‘ a spiritual brother, ’ as also ekalMM, ‘ an associate in 
holiness,’— - thus it is a towadMraya compound. EkalMM, an associate 
in holiness ' i. e. one who has a common preceptor. The rest is clear ( 137 ). 5 

[ Colebrooke Sec. IX ] 

[On the union of kinsmen after partition ]. 

( 1 ) The Author next^ propounds an exception to the rule that 
“ the wife and certain other heirs succeed to the estate of one who 

“ departs for heaven leaving no male issue” 10 

yajnavalkya, Verse 138 ( 1st, 3rd and 4th quarters ) 

A re united, however, shall keep the share of his re united^ ( parcener ) 
who is deceased ; or shall deliver it to one born. 

(2) Mitakshara Effects which had been divided and which are 
again mixdd together, are termed re-united- He, to whom such 15 
appertain, is a saihsrshti, a re-united parcener. (3) Re-union,^ moreover, 
cannot take place with any person indifferently-, but only with a father, 

a brother, or a paternal uncle ; as Brhaspati^ declares]: “ He who being 
‘^once separated, dwells again thi'ough affection with his father 
“ brother, or paternal uncle, is termed re-united.” (4) Tasya Sami^shtinal}, 20 
of siich a re-united parcener, the share or allotment must be given by 

1. Next i, e. after laying down the special rule of succession in the case 
of hermits &c. the Author propounds another rule which is also of a special nature 
and is thus an exception to the general course of succession given in Yajnavalkya 
II, 135 and 136 (p. 1065. ) 

2. The construction here is terse and also involved. The first and the second 
quarters make in themselves independent clauses. But these again are severally 
connected with the two verbs dadyat and apaharet in the third quarter, which again 
are alternatively connected with the two qualifying expressions and mrtasya. 

The translation given here is as adopted by Colebrooke: The Mitakshara takes 
the first quarter by itself ^ and the 2nd, 3rd and 4th quarters together separately. 

So that, as put by Yijnanesvara, the translation would read thus : 

( Yerse 138, 1st quarter ) Of a re-united, however, the re-united.^^ 

( 2nd, 3rd and 4th quarters ) — Of a uterine brother, however, a uterine? 
shall deliver as well as keep the share ( to ) one who is born, or ( of ) one who is 
deceased.’^ 

3. Be-union — ^Must be proved as a fact^ Therefore according to the Mitakshara 
parties to re-union must be those who were parties to their full partition and also 
that only father, brother and uncle could re-unite. Earn Narain Chaudhary Vs . 
Panhwr 37 Bom. L.B, 144 (P.C.)= 14 Patna 268. Basunta Kumara vs Joyendra 

33 Cal. 371. 

4. Ch. XXY. 72 ( Secred Books, of the East, Yol. XXXIII. p, 381 ) 
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L 

the surviving re-united parcener, to a son subsequently born, in the 
case where the widow’s pregnancy was unknown at the time of the 
distribution. On failure of male issue, the re-united parcener^ alone 
shall take the inheritance, and not the widow or any other heir- 

(5) The Author states an exception to the rule that “a re-united 
member shall keep the share of his re-united parcener” 

Yajiiavalkya, Verse 138 ( 2nd quarter) 

But an uterine^ brother of his uterine brother. 

(6) Mitakshara: — -The expressions a re-united, a re-united’’ are 
to be (taken as) understood here* Hence, the allotment o£ an uterine 
re-united brother who is deceased, shall be delivered by the surviving 
uterine re -united brother to a son born^ o£ the re-united. On failure 
of him, he shall retain it. This is the construction as before. Thus, if 
there be uterine and non-uterine brothers together, the uterine re- 
tinited ))rother alone will take the estate of a uterine re-united 
parcener, and not the non-uterine one, even though re-united. This, 
thus, is an exception to what has been said before. 

S'ulapani 

Yajnavalkya, Verse 138 
20 The re-united has been described by Brhaspati^ : “ He wbo being 
'‘(once) separated dwells again through affection, with his father or brother 
“or paternal uncle, such a one is terined re-united” Samsrshtinah, ‘Of the 
re-united, ’ such as the brother &c, who is dead; samsrstkl, ‘ the re-united, * 
such as the brother &c. shall take the property. Sodarasya tu, ‘Of the 
25 uterine brother, however, ’ L e. ( who was ) re-united, sodarah, * the uterine- 
brother, ’ re-united alone shall take ; and not a step-brother. If the 
re-united die after conception was produced, then upon the birth of the 
child in the womb, his property one should give to him alone also. 

1. The singular aumher is indicative of the whole class of re-united 
parceners. 

2. Colebrooke adds in bracket ( or whole )-but the expression in the text is 
sodamh*— meaning he who was born from the same womb. The term ^uterine" 
may mean the same as ^whole^ in those cases where women marry only once.- 
But it cannot be an universal equivalent, as it is possible for a woman to have 
several sons from different husbands, and such sons although they would be uterine 
brothers or sodarah^ will not be ^ whole ^ brothers. 

A uterine brother, though not re-nnited, succeeds to his brother who had sep^ 
rated and had re-united with the father. Bindra vs Mathura 6 Luck. 450 ( F. B 

3. L 6, born subsequently to the death of the coparcener, the widows 

pregnancy not having been noticed then. 4. Ch. XXV. 72. 
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; . This ( rule as to the ) right of the re-^united is ( applicable ) in the 
absence of the son, wife, father and mother; as says, Brhaspati’ : “ If any 
“ one die or enter the fourth order on any account, his property will not 
“ lapse, his re-united brother, not being a step-brother, shall take his 
“ property.” (138), 

( 7 ) Next, in answer to an inquiry, who shall take the succession 
when a re-united parcener dies leaving no male issue, and there exists 
a half-brother re-united, and an uterine brother non-re* united, the 
Author delivers a reason why both shall take and divide the estate 
Yajnavalkya, Verse 139. 

A ^half-brother, being re-united, may take the succession, but not a half 
brother not re-united : but one united ( by blood, though not by parcenary ) 
may obtain the property though not re united, and not ( exclusively ) the son 
of a different mother. 

Mitakshara ( 8 ):— Anyodaryafe, a non-uterine brother^ L e. a brother 
born of a rival wife, being s&msnhli, a re-united parcener, takes the 
estate, na anyodaryo dhanam haret asamsrshli, but not (that) a mn-uterine 
brodver does obtain the goods icho is not re-united- Thus, by the tests of the 
aflSrmative and the negative reasoning, re- union has been shown to 
be a reason for a half-brother’s succession to the property. 

( 9 ) The term ‘ not re-united ’ is connected^ also with what 
follows : and hence, even one who was not re-united may take the 
wealth of a ( deceased ) re-united ( relative ). Who is he ? ( so ) the 
Author says: Samsrshtah, one united, i. e. ‘ one united ’ by the identity 
of the womb,^ in other words, an uterine brother. By this it has been 
declared, that relation by the identity of the womb is the foundation 
of the ( right of ) succession of an uterine brother, though not re- 

1. Oil. XXy. 74. 2. This text also admits of several constructioBS 

Z. In analogy of the rule in Madhyamani Nydyci or the ^ maxim of the 
central jewel/ or Kakakshi Nydya — like a crow looking two ways. 

4. Upon this passage the author of the Subodhini remarks: ^‘in like manner, 
a father j though not re-united with the family, shall take a share of the property of 
his son, and a son, though not re-united, shall receive a share of the estate of his 
father from a re-unitod parcener and in support of this conclusion he relies upon 
the passage Manu IX. 8. “The husband enters into his wife, and there having trans- 
formed himself into a fcetus, the wife becomes a mother ( See p. 76 11, 2-5). 

But Balambhtta refutes this (at p, 247 11, 16-20 ), and he refers in the end to 
the Mitakshara itself which makes ( 1, 23. ) its own meaning clear by adding at 
the end that by it is meant the uterine brother. . 

For May6kha see text pp. 65-6f ^ Tr.-pp. 118-127 Gharpure^s editioui^' 
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L Verse 139 

united in coparcenary. ( 10 ) The term “united’Mikewise is connected 
with what follows; and there the term ‘united’ signifies one who is 
‘re*united’ (as a coparcener ). 

Nanyamatrjah, not the son of a dif event mother, this expression must 
5 be interpreted by supplying the affirmative particle eva, ‘alone’, under- 
stood f.e. although re-united, one born of a different mother cannot 
exclusively take the wealth of his re-united parcener. 

^ api, ‘though’, in the 

expression “though not re-united” ( above p. 1113 1. 10 ), and by the 
10 denial implied in the restrictive affirmation eva, ‘alone’, understood in 
the expression one united (by blood, though not by parcenary), and 
‘‘’‘not the son of a different mother" (above p. 1113 11. 10-11 ), it is shown 
that the property should be divided and distributed to a whole brother 
not re-united, and a half-brother who is re-united ; ■ for the reasons of 
15 the right of succession of both subsist at the same time ( and 
independently ). 

( 12 ) This very thing is made clear by Manu^ who after premis- 
ing partition among re-united parceners : “ If brethren, once divided 
“and living again together as parceners, make a second partition, etc.” 
20 “declares; “should the eldest or youngest (of several brothers) be 
‘‘deprived of his allotment at the distribution, or should any one of 
“them die, his share shall not lapse. But his uterine brothers^, and 
“such brothers as were re-united, and also his uterine sisters shall 
“assemble together and divide bis share equally. ” 

25 . ( 13 ) Thus, among re-united brothers, if the eldest, the youngest 

„„ or the middlemost,-' at the distribution ’-during 
the distribution- (for under the rule of grammar) 
the indeclinable termination tas denotes any case i e. at the time of 
making the distribution — be deprived, L e. forfeit, his own share, on 
30 account of his entrance into another order, or by the offence of 
Brahmicide, or by any other like cause, or if he be dead, his share shall 
not lapse, but shall be set apart, and not that the re-united parceners 
shall take exclusively. This is the meaning. 

1 Oh. IX.TiO-312. ^ ~~ ^ ^ 

2 Oolebrooke translates ^uterine brothers and sisters,’^ The expression is 
sodaryahj which may admit of sisters, but these have been again mentioned in the 
Jast clause. ' 
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Tdjnavalkya : \ I ' , , ’ ' ' ‘ 

Verses- lS8-ld9, J 

The Author states the appropriation o£ the share so set apart:^ 

“ his uterine brothers shall divide it &c, ” That share so set apart, 
his uterine brothers i-e. those born of the same womb, even though 
not re-united, “ having assembled together ” — i-e- even though they 
had gone to a different country, still, returning thence and assembling ‘ 5 
together, they should share it ; “ Equally ” 2 . (?. not by any measure 
of greater or less shares. Likewise those brothers who are non- uterine 
( but ) re-united, and also the uterine sisters, all these should divide 
(and take ) equally. Having divided equally, they should take. . • 
This is the clear meaning. 


Viramitrodaya 

It has been stated that 'of one who has departed to heaven with- 
out issue,’ the successors to the property are the wife, etc.; the Author 
mentions an exception to it 

Yajnavalkya, Verses 138,139 15 

Samsrshti, 'the re-united’, "He who being once separated, dwells 
"again with his father, brother, or paternal uncle, is termed re-united”, 
thus stated by Brhaspati^; one who has property in re-union should 
take the property of another member re-united who has died without 
a male issue, and not the wife etc. of the re-united. 20 

Jdtasya, 'of one born’, i.e. one who was in the womb at the time 
of the death of the re-united and who was born afterwards, to such a son 
of the re-united, one should give the. share z. e. the property^ belonging 
to his father. ■ ’• 

Of one, however, with whom the uterine as well as the non-uterine 25 
brother have re-united, the wealth of such a one, however, the uterine 
re-united brother alone will take, and not the non-uterine re-united 
brother. Here, the reason is, that although non-re-united, a uterine 
brother alone takes the property of one who has died without leaving a 
wife and daughter; and not, that when they are living, a noh-uterine 30 
brother. Moreover, the meaning is that this particular rule is based on 
propinquity by relationship, even though it is not particularised . by a 
state of re-union. 


1. See above page 1114 1. 22. 

2. Oh. XXV. 72 . 

3 . 

62 
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I Y&jnavalk'ya 
L Verses 13S-1S9 

By the expression api cha, 'even moreover Vthe Author adds the 
exception to the rule established before by the text of Vasishtha m.: 
“When, of an unseparated brother a uterine brother exists, the wife 
“and the rest shall not take the property By the word % first used 
:5 the Author discriminates the right of the wife etc. to take the property; 
by the second use, the right of the re-united paternal uncle etc., to take 
the property, and by the third use, the absence of the right of the non- 
separated non-uterine brother to succeed to the property. By the use of 
the several chas, 'ands’, the Author adds the right of the re-united even 
10 if the wife etc. be existing, and of the uterine re-united brother alone 
although a non-uterine re-united brother be living, and although a re- 
united co-parcener be living, the right to the property to be given to the 
son born after re-union ( 138-139 ). 

SuiapanI 

15 Yajnavalkya, Verse 139 

A non-uterine re-united (brother) shall not take the property of a non- 
uterine ( brother ). 

AsamsTshtyaph ‘ even though un-reunited * a uterine brother alone 
shall take ; not, however, a re-united step-brother. Some expound the word 
20 samsTBhta, ‘ re-united,’ as 'united in the uterus,* L e. a uterine brother. 

In the reading ‘ not a non-uterine shall take the property* the mean- 
ing is that if he be a non-uterine brother, he shall not take the property* 
This^ is with the object of declaring the right of an un-re-united uterine 
brother* Therefore it is not open to the fault of tautology. 

25 After re-union, if a partition takes place, the share shall be equal, 
as says Manu^ : “ If brethren, once divided and living again together 
**as parceners, make a second partition, there the distribution of shares 
“shall be equal ; in such a case a deduction for the eldest does not exist” 

Brhaspati^ states a special rule : “ If among reunited coparceners, 
30 “any one should acquire additional property through learning, valour, or 
“other such means ; to him an additional share must be given, and the 
“rest shall be equal sharers** { 139 ). 

1. Note here the ^ difference of opinion between ^uktpdm and yijnd- 

nehara according to whom a non-rcnnited uterine, and a rcTunited non-uterihe 
brotlier take together. This he does by implying after ( see p. 1114 

1. 6 above ). While Sulapdni does not imply and takes the expressions excluding 
the non-uterine brother entirely* 

2 . CL IX, 210. 3. CL XXV, 77. : 
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[C 0 leljrookSect.X.]',. 

[ 0£ excliisioa from inheritance ]« ■ 

,■(1)^;; W been said ' respecting the succession of' the':' s 

the widow and other heirs/ as 'well as the re-united parcener^ ' the ' . 
Author states an exception to that 

Yajflavalkya, Terse 140. 

An important person^ one degraded and his issue, one lame; a mad man, 
an idiot, a blind man, and a person afiiicted with an incurable disease^ and 
(like^ ) others, must be maintained, excluding them from, any share. 

(2) Mitakshara: — Klibah, an im^jotent person^j Le.j one of the third 10 
gender* Patitah, one degraded^ t e*, a Br^hmicide or a like other. Tajjah, 
his issuej i,e- one born'^ of an outcaste. Pahgnh, la^ne^ i one deprived of 
(the use of) his feet. Unmattakah, a madman^ 'Le. one affected by any of 
the various sorts of insanity proceeding from air, bile, or phlegm, from 
delirium, or from planetary influences. Jadah, an idioU ie^ b , person 15 
deprived of the internal faculty, meaning one incapable of discrimi- 

1. Ad^a. Colebrooke translates as well as others (similarly disqualified).’^ 

2. Whether naturally so, or by castration Colebiooke citing Balam- 
bhatta. Narada gives several varieties of impotency : see Ob. XIII 10-13 and 
Balam. p, 250. 

3. So a widow who became a mohammedan and re-married, was held to have 
forfeited her interest in the husband’s property. Vitta Tayaramma vs Chatahndu 
Sivayya 41 Mad. 1078 ( F. B. ) 

4. L e. of one who has not performed the requisite penance or expiation 
( Balambhatti p. 250 1. 13 ). 

It should be observed that each disability, excepting that of being degraded, is 
personal. Each of the persons specified here is mentioned as being personally 
incompetent to inherit, except the degraded, in whose case alone it has been stated 
that his incompetency extends to his issue. ’’ See observations at pages 282-283 
in Gangu vs Chandrahhagalai 32 Bom. 275. See also Ram 8ahye JBhakut vs Lalla 
Lalji &Ay<3 8 Cal. 149 at p. 15 2 and note. 

5. The distinction between ^a madman ’ unmatta^ and an ^ idiot ’ Jada^ is 
nearly the same as these words convey by their import in the English language* 

An unmatta or < a madman ’ is one whose intellect has become completely over- 
powered by some external force or influence which has established absolute sway 
over his faculties. Such a man has no interval of sanity at all, while a jada or 
^ an idiot ’ is not asolutely insane, but he is one who has become so dull in 
intellect, as not to be able to discriminate things which are advantageous to him^ 
from things which are of no advantage at aB. ( See B^ambhatti p. 250 1. 14 ), 

Insanity need not be congenital, Muthusami vs Meemmmal 43 Mad. 464. 
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natino- riaht from wrona. • Andhah, a Mmc? man, ^ i e- destitute of the 
visual organ. Achifcitsyarogah,^ afflicted with an incurable disease, i- e, 
affected by an irremediable distemper such as marasmus and the like- 
( 3 ) Under the expression “Like others” are compre- 

hended one who has entered^ into another order, an enemy* to his 

1, . The blindness referred to here means the blindness which is oongenital. 
See BMambhatti p. 250 11. 15^16 and the judgment of Westropp. C. J. in, 3forarji 
&QMiUas n Farvatihail-Bom,, l^^^ where the opinions of Bastris recorded in 

West and .Buhler^s Hindu Law on the subject are examined, as, also the original 

texts in the Mitikshara and the Mayuhka, 

Bo deafness must be congenital. SavitribcdYB Ganesh 51 Bom, 60 and it must 
be shown "to be incurable. 

And dumbness if congenital will exclude. Bharmappa vs 

455V,.-- ■ 

But see MU Dilraj Kiiari vs BihsJiwar Ram 13 Pat. 712 congenital Blindness 
does not exclude. The rule has become obsolete. vs Buhharcma 43 Mad. 4, 
^ 2. ' AcUUtsyaroga--cUUtsa is the treatment of a disease after determining 

its cause &c. 

which is not congenital, does not debar the vesting of the -birth"* 
right and therefore when a leper is the sole surviving member of a joint family 
the-'property shall vest in him absolutely, so that on his death it will go to his 
heirs and not as a revertor to the heirs of the last competent holder. MoolCkmd 
ve ChakUtDen ( 1937 ) All. 825 (P. B. ) 

- Leprosy, however, to exclude must be of the sanious or ulcerous and not of the 
ansesthetic type. Karali Charam vs AsJmtosh iVhrach' 50 Gal. 604, 51 1. A. 17-7 at 
pp. 178-180 and must be considered to* be incurable. Kayaroham vs Suhhardya , 38 
Mad. 250 and in Vithcddas ys Fadilal Bom. L. E, 257 it was held that non- 
congenital leprosy does not disentitle one to be a coparcener, nor does he lose his 
rightrin the coparcenary property. 

- " 3.- -The expression in the original is simply Ah^amantaryata-Vif]iio}i literally 
means, one who has entered into amiher order An Amma is a stage or period 
in the life of a.man, and these have been laid down as four : vk. ( 1 ) Brahma- 
charya or the celibate life — the life ol a student ; ( 2 ) Garhastkya or GfJiastlia- 
kr-ama^ the life a house holder, ( 3 ) Vanaprastha, the life of an anchorite or hermit, 
and (4) the life of absolute renunciation. Mr. Colebrooke translates 

as one who has entered into an order of devotion 

expressibn used by him is another order ’^—andin the explanation is added-^ 
Into one of devotion He mentions further on as orders, of devotion, the 
Brahmacharya, Vanaprastka^ and Samiyasa. It would apppear, however, from the 
expression used by Vijmnehara that the exclusion %vould apply as soon as a 
change from one order into another took xdace (see also Balambhatti p. 250 1. 18). 

4.' An e^iemy to Ms fatker-^ilno ^ enmity to father ^ referred to here would 
appear to consist both of an active; commission of an act of hostility, as well ae in^ 

{ Coptd. on next page ) 
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father^, a rsiiiner.in ‘an^ inf erior. degree., _ and ' a person dea£,„ d'omb or 
wanting Ja , an ; organ, „:,Thns, .■ says' YasisMta^ : ■ :^‘They ■ who .haw 
entered' into another order, are debarred from shares- ; ■ 'B ;'/ ■ 

also ' (hns it been declared) s An enemy to his father, an oiiteaste, an 
^^'^' impotent person, and one who is a sinner in an' inferior degree, take ; ,,,,5 
^^no shares of the inheritance even though 'they be Aurasa"^ ’(sons )i " ^ 
^%hence then (could) the Ksheirajas'\ Man# likewise ordains: ‘Impotent 


{Cofitd, from last page) r ^ 

the omission of the necessary duties enjoined upon a son towards Ms father 
4.sahaya in his commentary on this verse of Narada ( XIII 21 ) observes ; #1 

Tr. He who hates his father is ^ an enemy to his father; ’ Hatred or 
enmity consists in the desire to kill the father or to do similar acts, as also the 
absence of a- desire to offer oblations of water &c. to him after his death. 

Br. Jolly observes on this passage as folio ws^ ( Sacred Books of the East VoL 
XXXIII. p. 194. N. 21). 

'^^The Commentators are at variance as to the precise meaning of the. term 
^ hostile to his father Thus the declares it to denote one who 

forgets himself so far as, to say^ ^ He is not my father. ’ The Dayahramasangraha 
says it means one who beats his father. According the Jagamiatha and the 
Ratmkara it means ^ one who attempts his father’s life or commits other hostile' 
acts against him^ and who fails to offer the customary funeral oblations to his 
father after Ms death. ” See Golebrooke’s Digest Y. 4. 320. , 

1. Aiipapatikih Colebrooke translates this word in two different' 

ways in § 3 viz., as ^ a sinner in an inferior degree ’ and as ^ addicted to vice. ’ 
The second translation has been subjected to comment at Allahabad in Dal ^Singh 
Musammat Dmi Z2 AH, where the learned judges questioned the 

correctness of the reading itself and reference was made to Mr. J. C. 

Grhose’s Hindu Law p. 230 where other readings are given. would 

appear to be a better reading and has been given in the Narada Smni edited by' 
Dr. Jolly. 

It should be noticed that the commentator on Narada XIII, 21 notices 
and explains it as f I , ' ^ 

■''2.'' Oh. XVli: 52.':; : ^ " 3. -Gh. Xill. -21. ' 

4. Colebrooke translates — Aurasa as legitimate ” and Nshetraja — as sons 
of the wife by an appointed Kinsm«in.’’ The two terms have been explained by 
and while treating of several kinds of sons ( see p. 

1045 &:c. ), Erom a consideration of the law as stated there, it would be more 
convenient to use the original terms rather than their English translations. 
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■ I Yajnavalkya 

L Verse 140 

“persons and outcastes are excluded from a share^; and so are persons 
“born blind and deaf, as well as mad men, idiots, the dumb, and those 
“who have lost an organV’ 

(4) ‘those who have lost an organ’— any person, 
5_ from whom (the use of) an organ has disappeared on account of 

disease or other cause, is said to have lost that organ. 

(5) These persons — the impotent and the rest— are excluded 
from a share. They do not participate in the heritage. They must 
be supported by an allowance of food and raiment only. And if 

10 they are not maintained, the penalty of degradation is incurred. For 
Manu^ says : “ But it is fit, that a wise man should give all of them 
“food and raiment without stint, to the best of his power ? for he, who 
“gives it not, shall be deemed an outcaste.” ‘ Without stint ’ signifies 
‘ for life. ’ 

1 5 (6) They are debarred of their shares only if their disqualification 

arose before^ the division of the property ; but not one who had already 
been separated. (7) (And) if the defect be removed by medicaments® or 
other means, even though at a period subsequent to partition, the right 
of participation takes effect, by parity of reasoning with the rule ( in 

20 the text® ) : “ When the sons have been separated, a son who is (after- 
“ wards ) born of a woman equal in class, shares the distribution. ” 

1. The original is Ammsa 3)% “without a share” — this may mean a share 
on partition or from inheritance. 

2. Niiindi'iya — Colebrooke translates; ' those who have lost a sense 
(or a limb)’, — see however, Vijnanek-am’s explanation in the next paragraph. 

3. Ch. IX. 202. observes by reference to the texts of Devala 

and Baudhayana that although these writers except ‘an outcaste and Ms offspring’ 
from those entitled to maintenance, still the exception applies to those offences 
only wMch are inexpiable, and not to those with reference to which expiation is 
possible. See Balambkatti p. 250 11. 29-35 and p. 251 11. 1-2. 

4. i.e. excepting those who were disqualified for natural defects. Balambkatti 
P..251. 1. 2. 

The right of a member is only under suspense during the disability. 

5. See Jaimini VI. 1. 41. fiSrrf p. 308 

6. Yajfi. II. 122 ( 1 ). See above p. 1022 11. 15-16, 



Colebrooke li. x. 8 /I JVlitakshara, Viracnitrodaya, Sula.—Outcastes. 1121 

TdiHavalkya I 

Verse 140 J| 

f 8) III speaking of an outcaste and the rest, the maseulme gender 
is not here Tiscd^ restrictively. And hetice, it must be understood, that 
the wife, the daughter, the mother, or any other ( female ), being 
disqualified for any of the defects which have been specified, is like- 
wise excluded from participation. 5 

Viraniitrodaya 

The Author mentions an exception at some places, to the right of 
the son, wife, and the re-united to take property 

Yajfiavalkya, Verse 140 

By the use of the word atha, ‘and so’, is included one deaf from 10 
the time of birth. By the use of the word ddya, ‘and like others’, are 
included the dumb, the enemical to the father and like others, vide 
the text of Manu® : “Excluded from a share are the impotent and the 
“degraded, and so are persons born blind and deaf; as well as mad men, 
“idiots, the dumb, and those who have^ lost an organ;” and also vide 15 
the text of Narada* viz : “ An enemy of his father, an out-caste, an 

“impotent person, and one who is a sinner in an inferior degree ; these 
“even though they be the Aurasa (sons) do not .'get a share ; whence 
“shall the Kshetmjas ?” 

Tajjah, ‘ born of him’, i.c. born of the degraded. PanguJi, ‘lame’, 20 
/.c. deprived of the use of his feet. Jadah, ‘ idLiQt ’ , i.c. having a weak 
intellectual perception. (140), 

Sulapani 

Yajfiavalkya, Verse 140 

Tajjah, ‘ his issue,’ i. e, begotten by the one degraded ; jadah,^ an 25 
‘idiot’, a dullard, one not enthusiastic in the performance of a ‘ religious 
duty.’ Andho, ‘ blind ’, L e. congenitally blind. From the text of Maou® 
viz, ‘ Born deafmutes also,’ there is no room for a dispute. 

These i. e. the impotent and the rest, should be maintained for their 
life-lime with subsistence and covering (being offered to them). They are 30 
not entitled to a share ( 140 ). 


1. Avivakihita, i.e. has been used without any special significance; 
That is to say the incapacity attaches to all persons alike without regard to sex. 

2. Oh. IX. 201. 3, NirMriyah. 4. Oh. XHI. 21. 

5. Mark the difference in the angle of vision of the Author of the Mitakshara 
and S^apani. For while the Mitak§hara takes a practical view of it as ‘ one who 
is mea^ble of diasriminating ri^ from wrong,’ Sulapam takes as the text of a 
the want of a desire for religious iperforBanoe. . , , ! ■ > 



1122 ' . " ' MltaksMra— '27iej;r f"Coleforciok 0 lLx*§'»lS' 

I Ydjnavalkya 
L Verse 141 (1--2) , 

(9) The exclusion from a share of the impotent and others^ 
seeming to imply the exclusion of their sons also, the Author 
observes thus 

Yajnvalkya, Verse 141 (1) 

g The Aurasa and Kshetraja sons, however, of these, if free from defects 

are entitled to allotments- 

(10) Mitakshara: — Etesham, of these, ie. of the impotent and others; 
the Aurasa or Kshetraja sons, nirdoshah, lifree from defects, i.e. which 

, should bar their participation, such as impotency and the like, bhaga- 
10 harina^, are entitled to allotments, i.e-hecome rightful partakers of shares. 
(11) Of these, an impotent man is likely to have a Kshetraja son, the 
others may have the Aurasa sons even. The specific mention of the 
Awmso and Kshetraja sons is intended to exclude^ other kinds 
• of sons. 

* Page 100- 

15 (12) The Author delivers a special rule concerning the daughters 

of the irdpotent and other disqualified persons 

Yajnavalkya, Verse 141 (2). 

The daughters likewise, of these, must be maintained^ until they are 
wedded to^ their husbands. 

20 (13) Mitakshara ; — Esham, ofthese^ i e. of the impotent and others^ 

Sutah, the daughters^ i e> the female issue, until they are initiated by 

1. is. the impoteBt and others enumerated above in IL 140 at p. 1117 IL 7-9. 

2. i.e. along with their disqualified parents. Balambhatta adds ( p. 251 1. 23 ) 

gets a share as being equal to an awrasa she too has 

been included in the word Aurasa see note further on Yajn. II. 142 and the 
observations of Chandavarkar J. in Gmuju vs Chandralhagahai 32 Bom. 275 at 
pages 282-283 and notes. 

3. Maintenance — includes residence, food and raiment. Charandas vs Naguhai 
31 Bom. L. B. 1126. 

4. — Colebrooke transiatesj Until they are provided with ghus- 
bands.” The suffix ^used with the root ^ means-^^join to” or ^^consigned to” e,g. 

3Tf?r^l?frr, &:c. 

A married daughter will not be entitled to claim maintenance after her 
marriage. She must seek her maintenance from her husband^s family* See Bai 
Mangal vs Bai Bukhmim 23 Bom* 291 At 295 



Colebrooke II. x. 

Yujnavalkya 
Verses. lil-WB 

marriage, SO long must they be supported. Under the suggestioh 
of the word c/ia, “likewise,” the expenses^ of their nuptials must be 
also defrayed. 

Sulapani 

Yajnavalkya, Verse 141 5 

EsMrn, ‘ of these as may be possible, Aurasah, ‘ the Awasa ’ and the 
Kshetraja sons, should be made the partakers of the shares of their 
fathers. Their daughters also so long as they have not been given away 
in marriage, should be maintained ( 141 ). 


(14) The Author "adds a distinct rule respecting the wives of 10 
disqualified persons 

Y^'jiia'Vallsya,, Verse 142. 

The sonless^ wives, likewise, of these, conducting themselves aright, 
must be supported)^ but such as are unchaste^ should be expelled, and so 
indeed those who are perverse. 15 

(15) Mitakshara; — -Esham, of these, i-e. of the impotent and others, 

aputrah, the sonless wives, sadhuvrttayal^, themselves aright, 

1. The original expression is should have the 

ceremonies performed with reference to them. These ceremonies have been 
enumerated by Yajnavalkya in Acaradhy^a in verses 10-12 pp. 35-41 above*, 
and as regards women, he adds a special rule in 13 (2) thus: — These rites ( are 
performed ) silently for women*, their marriage however, (is performed) with 
Mantra texts.^^ See also Manu II. 26-G5*, & 11.66-67 for the ^Sanskara^ for women, 

2. Colebrooke Tr. ‘ ^childless/ ^ but the expression in is Apxitra w ' 

and not 3T?fqr?Tr Ampatya . 

Discussing this text, among others, Chandavarkar J, has held that the 
widow of a disqualified person is not excluded from inheritance, merely by her 
husband's disqualification, whether she claims as heir to a deceased. person through 
her husband or otherwise, if she is herself free from any of the defects which 
exclude from inheritance.'^ Gangu vs Chandrahhagahai 32 Bom. at 275. 

3 . Brother-in-law is bound to maintain a deceased brother's widow if father^s 
self-acquired property descends to him. Jai NcmclYS Samant 4 Luck. 491 (F, B. ) 

4. If she lives in adultery, and persists in it, a wife is not entitled to main- 
tenance. Dehi Saran Shukul vs Daulata 39 AIL 234. 

But where a wife is found to have lapsbd, but to have changed her ways 
subsequently, she was given a starving allowance. Satfiyahhama vs KeBhmachartja 
39 Mad. 658 . ' 

63 
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il24 MItakshara, Viramitrodaya, Sulapani— cAosfe rCoIebrooke H. x. 15 

* ^ ' I Ydjfiavalktja 

: . Verms 141-142 ; ' 

«. if they are correct in their conduct, bharlawyal^, mmt he supported, 
or maintained. Wyabhicharinyah, ztncte^e, however, nirwasya^, s/iOwZc? 

pratikulastathaiva cha, and so indeed those who are perverse, 
i. e. they deserve to be expelled. But they must be supported, prO' 
5 vided they be not unchaste. For, (it is) not that even a maintenance 
must not be given solely on account of perverseness. 


Viramitrodaya 

The impotent and the lest being declared to be not entitled to a 
share, the incapacity of their sons also may follow, as also (might follow) 
10 the non-necessity for the maintenance of their daughter, wife etc. 
The Author refutes that : 

Yajnavalkya, Verses 141, 142 

Teshdm, 'Of those’, i.e. of the impotentjand the xtsV, Kshetrajdh, the 
‘Kshctraja sons’, and also the Aurasa sons of the impotent and the rest, 
15 if they are free from the defect of impotency and the like, become 
'entitled to a share', 

Eshdm, ‘Of these’, i.e. of the impotent and the rest, the Kshetrajdh, 
and of others than the impotent, the daughters, as long as they have 
not been joined to their husbands, i. e. made over to a bridegroom, so 
20 long should they be ‘maintained’ very properly z.e. similarly like one’s 
own daughters. 

Eshdm, ‘Of these’, i.c. of the impotent and the rest, Yoshitakcha, 
‘the wives also’, who had been married by reason of the impotency not 
having been determined, Sddhuvriiayah, ‘conducting themselves aright’, 
25 i.c. if well behaved, then bhartavydh, ‘should be maintained.’ 

Vyabhichdrinyah, ‘the unchaste’, as also those who are extremely 
pratikidd ‘perverse’, nirvdsydh, ‘should be expelled,’ i.c. should be 
driven out of the home. By the first cha, ‘and’, is added by inclusion 
that ‘they should have the sacrament performed for them’; and by the 
30 second, ‘those who indulge in drinking liquor,’ etc. By the use of the 
word cva, ‘also’, the Author excludes the right of maintenance (141-142). 

Suiapani 

■; Yajnavatkya, ^Verse' 142.):; 

Their sonless ( wives ) etc. The meaning is clear, (142) 



Cofoli'roolce:il.xi.l 
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Ver^e MS/ 
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[ Coleforooke Sec-,XI.. ]. 

:, [ On the separate property a woman* 

(1) '^After briefly propounding the division o£ wealth left By the 


1. From Fere begios the law regarding woman’s property,” The author 
of the Mitaksliara does not appear to be inclined to lay down any particular liinit 
to the word He has distinctly laid down further on that the term 

is to be understood according to its literal meaning, and no technical 
significance has any scope. The introductory remarks are very significant. The 
author says that after having briefly described the division of wealth left by the 
parents^ generally, and after having described the devolution of wealth of a maloj 
the sage Yajnavalkya propounds the devolution of wealth obtained by a female. 
Taking this as it stands, and reading it in connection with the special remarks 
of Vijfianesvara about the meaning of the term str'idhana, it would appear that 
according to hinij all property acquired by a woman was to be regarded as her 
and this would appear to be in agreement with the general sense in 
which that term is understood in Western India, or more particularly in the 
Bombay Presidency. See observations of West BhagirtJiihai vs Kanhujirav 

11. Bom. 285 (F. B. ) at p. 299 also JBhaskar Trimbak vs Mahadeo 6. Bom, H. C, 
E. ( 0. C. J. ) 1 at p. 18 and the observations of Candy J. in Gcmdki Ma(j(mlal vs 
Bai Jadah 24 Bom. 192 atpp. 194-206 . The application of the principle of Stare 
deems to questions about the sin has worked strange results. For, whereas 
there may be good authority in Bengal and the allied provinces, for the proposit- 
ion that ^ a woman is incapable of acquiring any property’, there is equally good 
authority for the proposition that whatever a woman acquires is her strtdhana^'] 
and at least in the Bombay Presidency, not only that there would be nothing 
strange or new in such a |)roposition,but any other statement of the law w^ould be 
received with surprise. By a strange combination of circumstances, however, the 
doctrine that a woman as a rule takes a limited estate viz, only durunie vimnte^ 
has come to be engrafted upon the general law of this Presidency, and this on 
account of the merest accident that cases first went in appeal to the Privy Council 
either from Bengal or Madras, the appeals from Bombay being of a comparatively 
later date. The Board in England had before them questions wherein the . mean- 
ing and significance of passages from the Mitah^hara had to be discussed, and the 
conclusions once drawn, ;were engrafted upon decisions and cases in other parts 
of India, without much regard to the accepted sense of the people of that parti- 
cular province. It would thus appear that the principle of Stare decisis has no 
application in cases of this nature, inasmuch as there have been no cases as such to 
give scope for the application of that doctrine. The most recent instances of the 
strange results of this general interpretation of the texts for. all the Provinces 
will be found in the language of the judgment of Devi Mangal Prasad Singh vs 
Mahadev Prasad Singh 34 All. 234 ( P.O. )and Sheo Shankar Lai vs Devi Sahai 25 
All. 468-30 I. A. and Sheo Partah^ Bahadar Singh vs Allahabad Bank 25 All, 
476-30 L A. 509, 


1J26 Mitaksharar— Kinds of, ITColebrooka ll. xi, 1-3 

I Ya^flanalkya 
L Verse 143 

husband and wife ( in the text^ ) : “ The sons should divide (equally 
“both the assets and the debts) of the parents-. ...&G.,” the distribut- 
ion of a naan’s goods has been described at large. The Author, now 
intending to explain fully the distribution of a woman’s property, 
5 begins by setting forth the nature of it 

Yajnavalkya, Verse 143. 

What was given (to a woman) by the father, the mother, the husband 
or a brother, or^ was received by her at the nuptial fire, as^ also 
that which was presented to her on her husband’s marriage to another wife 
10 or any other, is denominated ( ) a “ woman’s properly.” 

(2) Mitalcshara: —That which pitrmatrpatibhratrdaltam, ttm yirenAt/ 
the father^ the mother, the husband, as also by a brother ; as also that which 
was presented (to the bride) by the maternal uncles and the rest at 
the time of the wedding, before the nuptial fire; and adhivedanikam, 
that which teas presented to her on her husband's marriage to another wife^ 
as a gratuity on account of supersession, as will be subsequently 
explained (in the text^): “let him give to a wife who has been super- 
“ seded&c. and as indicated by the word adya, anif otJier^ also 

1. Yajn. II. 117 p. 1002 11. 7-8. 

2. e, other than the gifts received by her and otherwise described. 

3. The original is chcK Oolebrooke translates • Or. ^ 

The Idhivcdaniki is that kind of a woman's property, which is given to her 
as a solace for the grief of supersession by another wife. Yajnavalkya has enu- 
merated the circumstances under which a wife could be superseded^ see the 
Acharadhyaya Verse 73 and 74 (pages 194, 196 above) and in Verse 75 ( p. 199 ), 
he lays down a penalty for the supersession of an obedient wife, and gives her a 
third of ^the husband's share. See for this Vijha. II. 148 and the Mltakshara 
thereon. See also Stthodhini p. 71. 11. 30-31. 

4. Yajh. II. 148. 

5. Adtja — Any other. This is a very important term in the Smrti litera- 
ture, inasmuch as the Smrti writers and commentators have freely made use of it 
for taking on such provisions to the existing law as they thought necessary.: The 
word here, as in Yajh. II. 140; has been utilized to introduce prov.isions 
which were not stated in the Yajnavalkya Smrti. Another term of which similar 
use has been made is cha and it is under cover of this term tha.t the ^daughter's 
i^on' has been introduced by VijBenesyara as an heir. ( see- above page 1067 

( Contd, on next page ) 



Coiel^l'ooke 11. XL 2- 
Y&jnavalkya 
Verse \14B. 
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Mltkkshmk-^Defined. 


imx 


property which she may have acquired by inheritance,^ purchase,- ■parti- 
tion,. : , seizu.re, ,, or -fiiidiDg, are denominated ■ by Mam. . ^ and „ , .the rest : . 
slriitana ^^, woman’s property.” ' ' 

' ( 3 ) , The term Stndhana (‘woman’s property’) conforms, ■ in its 
import with its etymology, and is not technical t for, iP 'the literal 
sense' is admissible, a technical acceptation is' improper. (4) As for the 
emimeration of six sorts of Stridhana by ^ ‘What was given 

"^before the nuptial lire, what was presented in the bridal processioin',’ 
/‘what has been bestowed in token of affection^ or respect, and what 
“has been received by her from her brother, her mother, or her father, 
“are denominated the six-fold property of a w^omaiij” that is intended ji, 
not as a restriction'^ of a greater namber, but as a denial of a less* ; 

( Confd. from last page ) 

Tills term wliiclx has sometimes been referred to as the mysterious 
Adpa ’' has received so much attention from the courts and . so copiously, that it is 
absolutely unnecessary to refer to any case. It is important, however, to note its 
derivation and significance. It is derived as anff That which was 

produced first. When used in the Masculine gender it is used to express aTlf? ‘the 
firsth Other terms used are |cf, and ( See 

Derivation. Amara III. 1-80 and the Eamas rami thereon ). It indi- 

cates that the word to which it is suffixed is the first of a series consisting of 
others. Its use ■with such a word indicates cognate ideas proceeding from such a 
c.i. ejusdem generis, 

1. So according to Vijhanesvara, wealth obtained by a woman by inherit- 
ance, &c., is her and also that ihe t^xm Si7'Mhana does not admit of any 

other meaning than can be deduced of its etymological import. ( See Balambhatti 
p. 253 11. 15-30 ). , 

2 Of. with this, the following three maxims which bear the same import. • 

( 1 ) i 

(3) 1 

It is opposed to the doctrine of Jimuta Vahana. See note above. 

3. ,Ch. IS. 194. ' . ' 

4. This passage is read dift’erently by Ratnakara and by Jimuta V ahana 
( lY. 1. 4 ). It is here translated conformably with Ealambhatta's interpretation 
grounded on the subsequent text of Kdtyagmia ( further on ), wdiere two reasons of 
an aifectionate gift are stated : one, simple affection ; the other, respect shown ■ 
by an obeisance at the woman’s feet. Colebrooke. 

5. Otherwise, even the six kinds enumerated by Manu would be contradicted 

by the specific kinds enumerated by yajBavalkya and Narada. ( See Balambhatti 
page 253 11. 20-27 ). 





112'8 MUaksUatar^AdJi^agm^^'^^^^ F’C^letordoke 

* M Ydjfiavalkya 

:,. ; L Ferse Ji§: : 

(5) Definitions o£ adyadhyagni, ‘presents given before the nuptial 
fire,’ and the rest have been delivered by Katyayana^; “What is given to 
“ a woman at the time of her marriage near the ( nuptial ) fire, is 
“ celebrated by the wise as ‘women’s propert 5 ’’, s;'?n/fena??i, ‘bestowed 
5 “ before the nuptial fire’ 

“That, again, which a woman receives while she is being conducted 
“from her father’s house^ is instanced as the property of a woman under 
‘‘the name of ‘gift presented in the bridal procession’ Ad/iijilvdhanikam'^ 
“Whatever has been given to her through affection by her 
10 “mother-in-law or by her father-in-law, as also^ what is received by her 
t‘at the time of saluting the feet of the elders is denominated ‘ an 
“affectionate^ present’ Pritidattain," 

“ That which is received by a married woman, or by a maiden, 
“in the house of her husband or of her father, from her brother or 
15 “from her parents,® is termed SaudAyikam^ ‘a. kind gift’." 


1. Verses 895-897. 

2. Mr, Colebrooke adds a note. The Eatmkcraa.iid CMnUmani read “ from the 

parental abode^h The original expression there is %^fc 3 ;^a]Qd it would make 

no difference whether it is or both the expressions having the force to 

indicate ^^the abode of her father i, e. the parental abode. It may be noticed that 
the expressions are used in contradistinction with the ‘^husband^s abode.^^ 

The corresponding Marathi word qilr would make this quite clear the idea being 
that she is being carried from the house of her birth to the new house by marriage* 

Property bequeathed by the maternal grand-father is her saudayiki stridhana^ 
which she can alienate without the consent of the husband. Vonkaraddi vs Han- 
mantgoiu^da Z4: Bom.L.B.1144 = 57 Bom.85. Muthukarupa Pillai yb Sellathammal 39 
Mad. 298. 

3. ’Mr. Colebrooke mentions a reading in the Smrti-Chandrika — given to her 

at the time of making an obeisance at her feet/^ while no such reading is available 
either in the Sanskrt Text of the Smrti-Chandrika, or the translation by Mr. 
Krisnaswamy (IX. 2.) The Smrti-Chandrika simply quotes the text of Katy%ana 
as here and adds The Padavandanikam (means) — given 

at the time of the salutation of the feet. And the is generally made by the 

newly married bride going for the first time to her husband's abode. 

4. Bee note above. The Smrti-Chandrika and the V%ramitrodai/a follow this 
reading. But the Ratmkara, Chintaman\ and Vivadz-Chmidra read ^'^denominated 
an acquisition through loveliness. Lavanyarjitam (?5Tq-iT2ni^?n3;).’^ Colebrooke, 

5. The Bengal reading is^ 7 g:^[S?TI<^/^from her husband^ instead of 

See Balambhatti p. 254 11, 7-8. He notices the interpretation by the 
^ Easterns ^ ) on this term and adds at the end, that this is ( in addition 

to and ) different from all the property referred to above. 6, Verse 901 



IL XI, 6 
Tdjnavalkya 
^ 'Ver$e: 141 (i),'. 


^ Siil^paniilMtkkBhmk^ , ; ;li29 


SulapanI 

' Yajtiavalkya, Verse 143 , 

Adhyagm, ^ dii the fire, ’ near the fire at the time of the wedding/j 
by the father and others, dallarn, ‘was given*. AdUvedanikam^ ‘as a solace 
for her agony ,’ 1 e, at the time of the second marriage, what was given 5 
to the former wife. 

By the use of the word ddtja ‘or any other,’ after dhM'yecfemM, are 
included in the dvahanika and others, vide Katyayana^* '“that again :: 
“which a woman receives while she is (being) conducted from her 
^‘father’s house, is called adkyavahanikam, a kind of strkiham'' ( 143 ). 10 


(6) Besides, ( the Author says ): 

Yajiiavalkya, Verse 144 ( 1 ). 

That which has been ‘given to her by her kindred ^ Bandhudattam 
as well as her ‘fee or gratuity^ S^ulkam^ or anything ‘bestowed after marriage^ 15 

Anvddheyakanh 

Mitakshara: — Bandhnbhih, hy her Undred^^ ix> by the mdtrbandhus as 
well the damsel ^ yad datlam, has been give 


1 . i e, the pain caused to her on account of the husband marrying 

another wife. As for the and the niutuai rights and liabilities of the 

wife and the husband in that connection see hchcimdhyciya Verses X. 73, 74 and 
76. Text i)ages 18-19, and tr. pp. 194-200 above ( Part I ). 

2 . Verse 894. 

3. -Tier kindred’’ — is, her kindred through her parents before marriage, and 
her kindred through her husband after marriage. These is, — the parents and the 
husband — are the media through whom ^ her kindred ’ are to be determined. The 
kindred of a person — whether male or female^are those who are directly related 
to such person individually, or mediately through others who are kindred of that 
person. In the case of a male the three kinds of kindred or handdim have been 
enumerated above. The case is somewhat different in the case of a female* 
For, (1) after marriage, her haiidhus are those of the husband if the marriage be in 
an approved form. It is only when the marriage is in an unapproved form that 
her kindred are those in her own individual right, and these would be her cbildren 
&c. and those relations connected through her parents. 

( 2 ) Before marriage, her kindred are either her father’s kinderd or her 
mother’s kindred which would again mean her father^s kindred alone, unless her 
mother’s marriage was in an unapproved form. See further on under verse 145 
and also the observations of Ohandavarkar J. in JangltsbaiYS Jetha Appaji 32 Bom. 
409 at p. 413 5 Tuktram vs Rameaandra 36 Bom, 339, 



1130 


Mitaksbara, Viratti 1 trodaya— 


|“Colebfooke II. Xt. 6-7 

i Tdpiavalkpa 
■L "Verse J 44' {1) ' 


i.e. by these. S^ulka,^ the gratuity or fee, that after the receipt of which 
a girl is given in marriage- Anvadheyakam, what is bestowed after 
marriage, &m, following, ie. subsequently to the marrige, what has been 
deposited, i.e. gvreu- 

5 (,7) It has also been said by Kalyayana^: “What is obtained by 

“ a woman from the family of her husband at a time subsequent to 
“ her marriage, is called an Anvddheya or ‘gift subsequent’; and so also 
“ that which is similarly received from the family of her father.”- — is 
termed “a woman’s property :’’ thus is this passage connected with 
10 that which has gone before. 


Viramltrodaya 

Thus having in details stated (the law relating toj the property of 
a male, the Author treats of stridhana, ‘the woman’s property’, with a 
view to discuss the ‘mother’s wealth’ stated before in the text^ : “ Of 

15 “the mother’s (property), the daughters (shall take) the residue after 
“ (the payment of) debts ; in their default, the issue (succeed).” 

YaiSavalkya, Verses 143, 144(1). 

By the father and others, given through affection; adhyagni, ‘in the 
presence of the fire’, i.e. near the fire, at the time of marriage, what was 
20 obtained from even an outsider’. Adhivedanikam, ‘on the occasion of 
supersession’, as may be hereafter stated in the text^: ‘To a superseded 
wife one should give’ etc. 

By the bandhus, ‘kindred’, such as the maternal uncle and others, 
dattam, ‘given’, through affection; sulkam i.e. wealth settled by the 
25 father and others intended to be given to the bride and the bridegroom; 
Anvadheyakam, ‘gifts after marriage’, such as stated by Katyayana^ viz. 


1. Balambhatta (p. 254 11. 14-15) states that according to the interpretation 
of Kalpataru, this refers to the property of a sister married under the Amra form- 
He also states the interpretations put by Katyayana and Vyasa on the term cha. 

2. Verse 899 

3. Yaju. Verse 117 ( 3rd quarter ) p, 1004, 11. 21-22, 

4. Yajn. II. 148. 

5. Verse 898. 
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Ydjnavalkya i 

Verse 144 (2) J 

“At a time subsequent to the marriage, what was obtained by a woman 
“from the family of her husband, that is called Anvddheya, as also what 
“was received from the father’s family.” All this kind ai stridJiana is 
declared as Sauddyikam. By the use of the word ddya, ‘or any other’ 
is included property transmitted upon the husband’s death. By the 5 
word cha, ‘also’, are included articles put on by her such as clothes, 
ornaments etc. The word eva, ‘only’, excludes property which was of 
the husband’s exclusive ownership [143, 144 (1)]. 


(8) ‘A woman’s property’ has been thus described^ The Author 

next propounds the distribution of it 10 

Yajiiavalkya, Verse 144 ( 2 ) 

If she pass away without issue, her kinsmen should take it. 

(9) Mitakshara: — Tat, it, ie- the woman’s property described before; 
alitayam, if the woman pass away, i.e- die, aprajasi, iciihout issue, ie. with- 15 
out progeny ; in other words^ leaving no daughter, nor daughter’s- • , 
daughter, nor daughter’s son, nor son, nor son’s son; handhavah, the kins 
men, i. e. the husband and the rest, as will be ( presently ) mentioned 
avSpnuyuh, slwdd take it. 


SuiapanI 

Yajnavalkya, Verse 144 20 

By the father’s kinsmen and the mother’s kinsmen given. §u,lka has 
been described by Katyayana^: “ For the furniture in the house, the 
‘‘conveyances, the milch cattle, ornaments and servants, whatever is 
“obtained as the price of these, that has been declared to be known as 
^ulka'' Anvddheya, however, he has stated thus : “ After the marriage^ 25 
“however, what has been obtained by a woman from the family of her^ 


1, 8. e. as above in verses Yajn. II. 145 and 144 ( 1 ). 

See Bai Kesarhai vs Hansraj Moraji 30 Bom. 431-443 ( P. C, ) Jangluhfti 
vs Jetha Appaji 32 Bom. 409 = 10 Bom. L. R. 532. Bhimacharya vs RamacJiarya 
83 Bom. 452-456. 


2. There is a mistake in the printing of the text on page 101. Instead . of 

read 

3. Verse 899. « 

4. Vijnanesvara reads Other readings are and 

the Smrtichandrika reads 5 rf? f g: ’ ^ “• ' 
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ilSi- Sfllapanl, Mitaksliara — Iter kindred, : j^Coielsroolce 

I i djnavalkya 
L Verse MS 

‘Mother, been declared Anvddheya,Q>s also that wMok was 

■ : '^obtained from tbe fatber^^ 

\ This property as also tbe property of a woman married iinder the 
and the lik^ who has died without a child, such property 

S of her as was 'given by the kinsmen and' others, her ' relations i.e,^ the 
brothers shall take. As says Qautama^ : “ The sister’s mlka goes to the 
‘'uterine brother after the mothers ; some hold, even before”. ‘ After the 
mother’ i. e. after her death. When the mother and the father, however^ 
are living, then it goes to these only, vide Mants^ : “That property of 
10 *%ers as may have been given to her in marriages like the Asura and tbe 
“rest, upon her death without progeny, such property is intended to be 
“for the mother and the father” ( 144 ), 


(10) The kinsmen have been declared generall})^ to be competent 
to succeed to a woman’s property. The Author now distinguishes diff- 

15 erent claimants according to the diversity of the marriage ceremonies 

Yajnavalkya, Verse 145 

The property of a childless woman, married according to any of the 
four^ forms such as the Brahma and the others, goes to her husband ; it 
will go to her daughters, if she leave progeny ; and in other^ forms of 
20 marriage, it goes to her parents. 

(11) Mitakshara : — Aprajasah striyah, of a childless woman, as before® 
stated, and who had obtained’ the siatus of a wife by any of the four 

1. Ch. XXVIIL 23-24. 

2. Ch.IX. 197. 

3. See Janglubai vs Jetha Appaji 82 Bom. at p. 414. 

4. u e, according to the first four forms which are considered as the ®'appr-^ 
oved forms’ of marriage^ viz. the Brahma, Daiva, Arsha, and Prajapatya, See 
Mitakshara furthur on. 

5. i, e, the last four forms called the unapproved forms vh, the Asura 
Gandharm, Bahskasa and Paisacha. 

6. i, e, in Yajh. II. 144. e. without any of the five descendants mentioned 
above. Balambhatti. p. 256. 

7. . Bharyatmm praptaya}). ( STIRW ) Literally who has obtained wife® 
liood.^^ Colebrooke translates— %ho had become a wife’. 



.Cileforoolce IL, xi« ll’ 

Ydjnavaikya 

Verse 146 

modes of denominated ..5raAma, Dahn^ Arsha 

pcttijciy (and) who has died, dhanaiBj the property^ as before,: described 
devolves^ in, first place bliarliir, on her husband-^ On' failure of 
him, it devolves on the sapmdas^ nearest to him. But Sesheshii, in other A: 
forms^^ i. e, denominated), the Amra, G&ndliarva^ 5 

EdJcshasa and Paimclia^ tat, iU the property of a childless woman 
pitrgami, to her parents. The words Mdtd ( mother ) and Pita ■ ' 
(father) when combined make up the compound pf/arrm(both parents)- 
That which goes to these two is pitrgamu Although the mother has 

1. i. e, the whole property ( Balambhatta p, 256 L 22 

2. ) Lit: ^^becomes the husband^s ( property 

Strtdhana — succession where it was held that marriage in the form was 

well-recognised in a community in the sense- that it was ^approved/ the husband^s 
heirs were held entitled to the Strtdhana^ Kishen Devi vs Shev Faltan AIL 126 
and in this case the court held ( p. 135) that where a particular form was not 
regarded with disapprobation, the other side must prove that it was not of the 
approved kind. 

To the stridhana property of a woman a son by adoption along with another 
co^wife, and a son born of another wife succeed equally as husband’s Sapindas, 
Gangadhar Bogla vs Hiralal 4:Z Cnl, 94:4. 

The stridhana of a remarried girl goes equally to the son of her first hus- 
band and by the second husband. Bapu vs Kashinalh 36 Bom. L. B. 140. 

Under the V. Mayukha the non-technieal stridhana gees to a son in prefer- 
ence to a son’s son. Bai Raman vs Jagjivandas 19 Bom. L, B. 629 = 41 Bom. 618# 

As between a legitimate son and an illegitimate daughter born in prostitution the 
son is entitled to succeed. Meenahhi vs MumiandL 38 Mad. 1144. 

3. Colebrooke translates, ‘Tt goes to his nearest kinsmen ( Sapindas ) allied 
by funeral oblations,” This definition or description of a Sapinda may be correct 
under the law in Bengal. The Mitakshara understands that term quite differ- 
ently. (See Yajn. I. 52 pages 150-151 and Lallubhai vs 3fankooi}erhai 2 Bom. 

388 at p. 423. See also Telang J. in Gojabai^s case in 17 Bom, 114 at. p. 117 and 
Parmappa vs Shidda-j^pa 30 Bom 607 = 8 Bom. L. B. 685. See also note 1 on page 
1071 above. ) This translation therefore of fehe term sapinda is not good so far 
as the Mitakshara is concerned, and has been criticised in several cases the most 
recent of which is Nanja Pillai vs Sivahaggathachi 36 Mad. 116 and cases, cited 
there. As regards the succession of the husband’s sapindas see Krishnabai vs 
SJiripati 30 Bom, 333=8 Bom. L.B. 12. Bai Kesarbai vs Hunsraj Moraj'ji 30 Bom. 

431 (p. c.) at p. 443. And generally also Jmgluhai vs Jetha Jppaji 32 Bom. 409 
At pp. 412-413; and Tukaram vs Narayan 36 Bom. 339 at p.34b (F, B.). 

4. L e. the j^emaining four called th^ jipapprpyed,, 


^ Mltkyifhmk— Husband and Us .1133 
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Mitakshafa'-Parerafs, iheir kindred. 


C CoIebroofee !I. xi. 11-13 

Tdjnavalkya 
" VefseMB 


'^Course ^of inheri 
tance. 


10 


15 


already been indicated in the elliptical compound, still her prior 
(right of) succession has already been^ specifically mentioned before. 
On failure of them the ( right of ) succession is that of their® nearest 
relations* by propinquity. 

(12) Indeed in all forms® of marriage, if the woman be prasuta, 
leave progeny, ie. if she leave issue, tat, it, i e. her 
property, duhitrnam, tcHlgo to her daughters, 
by the term ‘daughters’, ‘daughter’s daughters’ 
are® expressed; since the daughters themselves have been expressly 
mentioned in the ( preceding’) text : “Of the mother’s (property) the 
“daughters ( shall take ) the residue &c.” (13) Hence also, upon the 

death of a mother, the daughters first take the mother’s property.® 
And there also, in the case of a competition between the married and 
the unmarried, the unmarried (take). But on failure of these, the 
married (take). And there also, in the case of a competition between 
such as are endowed’ and those who are unendowed, the unendowed 


1. Called the Ekase^ha uni-residual Dvandva, In this compound only one word 
is retained and the others are dropped, the one word remaining having the capacity 
to express the others dropped. See note 3 on p. 1091. 

2. L e. p. 1091 1. 3. 

3. Their, i. e. of the parents. See note 3 above on page 1129. For a fuller 
discussion on the meaning of the pronoun rF?^see Tukaram vs Naraymi 36 Bom. 
m ( F. B. ) 

4. Taipf'atyasanna7iam — Fratyasannas are those relations whose claim is 
based on propinquity. Colebrooke translates ^^their next of kin.^^ 

5. Sarveshvem — L e, as regards the right of succession of the issue, they 
take precedence in all cases, irrespective of the particular form of marriage. But 
the issue or progeny here means her own issue and not the issue of a co-wife. 
The particular case of the succession of the daughter of a cowife of a superior 
class would not otherwise have been specially mentioned. See also BMmacharya 
vs Vmkappacharya 33 Bom. 452, where the husband was allowed preference 
over a step-son. Balambhatta notes several readings. See p. 257. 

6. Uchjante — i. e. are expressly signified, and not merely to be inferred. 

7. Of Yajnavalkya II. 117. See p. 1004 11. 21-22. 

8. Mitrdhmam i. a. the StrtdJiana of the mother. 

9. Frati^htUtd — i.e. well established in life, well provided for. Comparative 
poverty is the only criterion in cases of competition between the married daug- 
hters, and it Js.nct iptpnded that an inquiry should be held going into ajl the 

( ConMf ofi pi^xt page ) 
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take (the snGcession,:. first); and on failure of theiUj those "w 
endowed. Gautama^: *^The Stndhana property goes to thev 

‘^daughters unmarried,^ and (failing them), to the unendowed.’’ Here' 
the use of , the particle rAa, ‘and’, makes it devolve on, the endowed also,, 
“Uneiidowed” are such as are without issue or are destitute of wealth* 

( 14 ) But this ( rule holds ) with the exception 
of the S\dka^ For, the S^ulka goes to the uterine 
brethren only, the text of Ganlama: ^ ‘‘The sister’s belongs 

“to the uterine brothers, after (the death of) the mother 


Exception-^^^M'CL 


( Contd from last page ) 

minute details of income &c. See Ranade J. in Totawa vs Basatm 23 Bom. 22 
WlieHy however, the difference in wealth is marked, the law requires that the 
whole of the property should go to the poorest daughter/’ Ibid] and also cases cited 
on pages 252 and 253 of the report. The Unendowed are explained further on 
as being those who are without issue or are destitute of wealth. 

In Bayava Par leva 36 Bom. L.B.118 it was held in the case of a male that 

a posthumous daughter was entitled to succeed. 

1. Ch. XSVIII. 22. 

2. The unmarried excludes the married. SheoGovind vs Earn 8 Luck, 182^ 

3. Ch. XXVin. 23, 24. 

4. Colebrooke translates this as ‘ the fee or gratuity.” This is in 

accordance with the explanation given in Kalpataru and quoted by Balambhatta 
on (p. 254-14 ^^33; Tr. The property of a sister married 

according to the Asura or similar forms of marriage” i, e. the bride-price. To 
the same effect is Haradatta on Gautama’s text, Balambliatta notices two other 
definitions or descriptions of this kind,of/Sind^«Wi3, viz. those given by Katyayana 
and Vyasa defines it as 

Tr. Whatever is obtained as the equivalent of household utensils, of beasts 
of burden, of milch cattle or ornaments, is declared ( to be ) and this has 

also been cited in the Yyavahara-Mayukha and Bayabhaga IV. S. 19-20. 

Vyasa defines it as : and Balambhatta explains 

it as: 6. presents &c. given to induce her to go 

to her husband’s house, and thus it is very much like the Adhyavahanika, 
See Dayabh^a IV. I. 6. 

5. This interpretation is according to that given in Subodhini ( p. 77. 3. 5 ). 
Balambhatti ( p, 257 L 22 ); and Xalpataru explain it similarly, and so also 
Haradatta. The Bayabhaga, however, interprets it differently. According tq 

( Cordd, on ne^ page ) 
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(15) On failure of all the daughters, the daughters’ daughters take 

~ 1,4. j U-1J under this text^ : *' It will go to the daughters if 

Daiignter’s cmldren. 0 , 1 ® ° 

she leave progeny, &c. 

(16) If there be a multitude^ of these (and if they be) children of 
5 different mothers, and unequal in number, shares should be allotted to 

them through^ their mothers, as directed by Gautama*'. “Or, according 
“to the mothers,^ let the special share (be adjusted) in each class.” 

(17) If there be daughters as well as daughters’ daughters simul- 

^ taneously^ a trifle only should be given to the 

^ daughters’ daughters. As has been directed by 

Manu'^: “Such of the daughters of those (daughters) 
“as may exist, even to those, something® should be given, as may be 
“fit, from the property of the grand-mother, on the score of affection.” 

(18) On failure also of the daughters’ daughters, the daughters’ sons 
15 ’ , ^ . are entitled to the succession. As says Narada’: 

“ (Let) daughters (divide) their mother’s (wealth); 
( Contd.from last page ) 

the Bayabhaga, first the uterine brothers &c. — and then after tbeni, and in their 
absence, the mother, and then the father &c. take ( see IV. 27-29 ). Balambhatta 
explains ^ Mother ’ here, to be the woman herself L e. the sister herself. ( See 
Balambhatti p 757 1.23). 1. Yajn. 11. 145 ( 8rd quarter ). 

2. Samavaya ^ collecting together of persons with conflicting claims. 

3. The principle of the rule enumerated here is the same as laid down in 
regard to the property of a male, where several persons lay claim through their 
respective TTioZe ascendants i.e. that laid down in Yajn. II. 120 (p. 1017 11. 23-24.) 

4. Ch.XXVIII. 15. 

5. i,e, the share of a particular claimant is to be determined by regard to 
the number of her mother^s sisters, as well as that of her sisters, in other words, 

flrst, and then 

6. Here the word Samavaya does not predicate any claim on behalf of the 
daughters’ daughters. It only indicates their co*existence along with the daughters. 

7. Ch. IX. 193. 

8. Something^ f^Rc^^—Kulluka holds that the grand-daughters should be un- 

married. Sarvajna A^arayana sb>jb, When the married daughters are dead^ their 
daughters shall be presented at will by their maternal uncles with the share which 
their mothers would have received as a token of respect,” too thinks 

that ^‘on the score of aflection” means %t the pleasure (of the heirs)’. But A^mdam 
deduced from the same term the absolute necessity of the gift, Bufller. 



iolebt*ook©' it. XI. 18- 
Ydjnavalkya 
Verse 145 ' 

“ or, on failure of daughters, their (male) issue. For, the pronoun 
taljjV refers to the continuous term ‘daughters 

(19) If there be no daughters’^ sons, sons take (the property) ; for 
Sons already been declared^ “ In their default, the 

“ (male) issue (succeed).” Manu^ likewise shows the ^ 
right of daughters as well as of sons to the mothers effects; “But, when 
“ the mother is dead, all the uterine brothers shall equally divide the 
“ mother’s property, and also the uterine sisters.” (20) The maternal 
estate, all the uterine brothers should divide equally, and also the 
uterine sisters should divide equally : such is the construction- And 10 
the meaning is not that ‘ uterine brothers and sisters share together*’-, 
for since the abridged^ form of the conjunctive compound has not been 
employed, reciprocation® cannot be (construed to have been) indicated; 

1. — The SmrtichandrUca interprets this as . ^the female is sue ^ 

iS' ^ (See p. 286 1. 2). Colebrooke translates as “'(male) issue’ \ 

2. See Balambhatti p. 258. The result as to the order of succession^ on 

account of this note of the Mitakshara is as follows : — ^ 

^^After the mother, her daughters take the strtdhana^ in the absenee of 
the daughters, from those among her issue, the daughter’s daughter take first, then 
the daughter's son. See, 

Jimuta Vahana seems to have understood the pronoun it as referrirng to 
the word ^^mother’\ See D%abhaga lY 2-13. 

3. Colebrooke translates <Tf there be no grandsons in the female line.^^ 

4. Yajn. II, 117. ( p. 1030 1. 20 above ). See Bhimacharya vs Bcmacharya 
33 Bom. 452 at p. 456. 

6. Ch. IX. 192- The Kalpataru reads : Sa^^ve putrdh sahodarah, (See B^am- 
bhatti p. 259 1. 18. ) 

6. Samhhuya — i, e, together at a time. The meaning is that the two sets of 
heirs viz. the uterine sisters and uterine brothers, do not take together^ but that 
each set takes separately. 

7- See notes on p. 1091, 1092 ( supra ) as regards the several meanings of 
cha and the characteristics of an Ekase^ha compound. 

8. If reciprocation were meant to be indicated in the text of Manu^ the 
word Bhrdir ‘brother^ would have been used inflected, however, in the dual number 
to denote ^brother and sister^ ( Pdnini I. 2-68 ), or else ^ childless ’ or some generic 
term, would have been employed in the plural ( Panini I. 2-64 ). But the text is 
not so expressed*, consequently reciprocation is not indicated. See SuhodUni p. 77 
11. 19-25, Balambhatta, 
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ilS8 mtk\iish&ta-^8tep-dauglder. f Coiebrooke li.xi. gO-is 

' l Yd$7iavalkya 

■ ' L" Verse 145 ■. ■■ , 

the (conjunetive) particle cAa can eyen be construed to have been used" 

; with reference to the person making the partition. , ' As in the examplcf 
■ Let Devadatta' ' practise agriculture, and; Yajnadatta ; also«^^ 

: |21| / is specific forbid the allotment of deductions. ^ 

5 ' '^Uterine'^^'is used (with a view) to exclude i;he noB-uteriiie.^ 

(22) Tim Stndhana of a childless woman belonging to , an inf erior^ 
tribe, however, ' the daughter of a co-wife^ of a superior: tribe;, takes 
Btep-danghter, , though springing from a .different mother • ' 

, ^Paob 102.' , '.,\- 

• On failure of her, her issue (shall succeed). Vide Maei**^: “What* 

; “e may exist, such as had been in any 

“manner given to her by her father, let the daughter of a Briihmani 
“co-wife take ; or let it belong to her offspring ” (23) The mention 

of a Brahmani includes by implication (the daughter belonging to) any 
superior class. Hence the daughter of a Kshatriyil'^ co-wife takes the 
15 goods of a childless V*aisy& co-wife. 

1. As has been laid down in the law regarding the property of a male e. g. 
See Yajn. II. 114 p. 994 L 10 sapra. 

2 — 3. Colebrooke translates — whole blood. The expression in the text is 
sodam-belonging to the same uterus. The expression used by Vijfianesvara in this 
same passage is Bhimodara — which has been translated as nou-uterim. Colebrooke 
translates as half-blood which is not sufficient. ( See note p. 1098 supra. 

4. This is in accordance which those provisions under which intermarriages 
among several «?af%«5^appear to have been in force. See Yajnamlhya Acharadhyaya 
Verses 57 (p. 168 ); 88 p. 286; 90 (p. 241) and Vyavahara Verse 125 p 1033. 

5. This word is derived as foUows : m — She whose 

husband is equal i. e. the same ( as the other ) is a co-wife. The form is based on 
the rule ]%ai ( Fanini IV. 1. 35 ) : In forming the feminine with the 

af&x the word qf^ always takes the substitute ^ in tlie words like and 

the like e, g, %qofr, qq^qr^r &c. Colebrooke translates^as ^ a rival wife. ’ 

6. Oh. IS. 198. • Her. ofepring ^ or ^ issue ’ ( Colebrooke ). Apatya (3Tqcq)- 
here refers to the daughters alone. See 8arvjna7iarayarut, Most of the commenta- 
tors on Mann agree that the property does not go to the brothers of the wife 
concerned. It goes in the first place to the daughter of a Brahmani wife, and in 
her absence to her offspring L the female offspring. 

7. This inference is contested by §rikrshna in Hs commentary on the Daya» 
Bhaga of Jim^ich-Vahana. Colebrooke* 



.Ciilebfooke If. Si. 24-25‘ 
Ydjnctvalkya 
: Verse 145 


] 


Mitakshara, Wirumltroday&’^Its devolttfion. 113;9: 


( 24 ) On failure of sons, grandsons inherit their paternal-grand- 

„ , mother’s wealth. For Gaulama:^ says: “They, who- 

Sons’sons ,, , , . , , , , » i 

share the inheritance, must pay the debts: and 

the grandsons are bound to discharge the debts of their patemal- 

grand-iiiother ; for the test* expresses : “Debts must be paid by sons' 


sons’ sons.” 


(25) On failure of grandsons also, the husband and other relatives 
Husband and others, above mentioned* are successors to the wealth. 


Viramitrodaya r 

Thus by discussing the stridhana, has been discussed the mother’s 
property. Of a woman who had no issue born, or of one all of whose 
sons and daughters are dead, there being an absence of motherhood, 
which is the counterpart of a living (child), who shall take the pro- 
perty ? So the Author says : ; 

Yajnavalkyat Verses 144 { 2 ), 145 15 

vl/ra/dydOT, (when) ‘without issue’, z. e. without a living daughter 
and son or any of them, atttd^dm, (when) ‘she passes away’, tat^ ‘that- 
i.e., t\xQ stridhana, bdndhavdh, ‘the kinsmen', z‘. i?., her relations, ' 

nuyuh ‘shall get’. 

Here, moreover, this is the special rule : in the case' of a woman 20 
married according to the (four forms) Brdhma, Daiva, Ersha and Prdjd- 
patya, the stridhana of a childless woman, goes to the husband. In the 
case of the remaining four forms of marriages — by the use of the word api^ 
‘even’, even when there is no marriage — her property goes to the father. ^ 
If, however, she be offered in marriage and is devoid of a son or a 25 
daughter, then that property becomes of the daughters as their own. 

In their absence, moreover, the daughter’s son, mentioned before by the 
word ‘issue’, becomes entitled to the property, as under the text of Manu 

1. Cb. SII. 40. Of. Yajn. II. 51. p. 795 ante. 

2. See Yajn. II. 50 p. 792 1. 7 Supra. The two texts run thus: 

( 1 ) The sons and grandsons should pay off the debts &e. 

( 2 ) Those who take the inheritance, must pay the debts. From these 
an inference follows that the sons and grandsons take the inheritance. 

( See SuhodMni p. 77 11. SO-31 and Balambhatti p. 260 11. 14-15 ). For such an 
inference, however, one more premise is wanting viz. those who pay the debts, 
take the inheritance. . , 

3. i. e. in Yajn. II, 144, 
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11® Viramitrodaya, Sula. Mitakshara— ’5e;ro/W. rcolebrooke ii. xi. 36 

' ■ I Yajnavalkya 

L 14.6 

stated above even when the daughter is living some portion is indi- 
cated for the daughter’s son. 

the Brdhma, Daim, Arska and Prdjdpatya 
forms of marriages the property “which a woman dying without issue 
p “leaves, that is intended for the husband only", by this text of Manu* 
it should be noted that in the case of a Gdndharva marriage the share, 
of the husband and the father is equal. (144, 145). 

Sulapani . 

Yajnavalkya, Verse 145 

10 In the case of marriages like the Brahma and the rest, the property of 
’ a childless woman, goes to the husband. If, however, there be daughters 
born of her, then ( it goes ) to them. In the case of the remaining L e., the 
..^sura and the other forms, it belongs to the mother and the father alone. 

The right of the mother’s sister and the rest to the property in the 
15 absence of the husband and the rest, has been stated by Brhaspati :'^ 
“The mother’s sister, the wife of the maternal uncle, the wife of the pater- 
“nal uncle, father’s sister, the mother-in-law, and the wife of an elder 
“brother — all these have been declared to be like mothers. When of these 
“an aurasa son does not exist, or a daughter’s son either, or their son also,; 
20 “then the sister’s son and the rest* shall take their property.’’{ 145 ). 

( 26 ) On the occasion'^ o£ treating of Sindhana, the Author adds 
something concerning a betrothed maiden . 

Yajnavalkya, Verse 146 (1) 

He who after having given his daughter, takes her^ (back), shall be 
25 punished^ and should also (be compelled to) make good the expenses 
together with interest. 1 

1 . Oh. IX. 196. 2. Oh. XXV. 88-89 

3. These words inc.lude other relations of the Imsbandor father. See. 3 SI , A. 
176 at p. 197. These do not necessarily take in the order of enumeration., The 
question of priority is determined by the rule of propinquity — per Chandaraiip J. 
in Hemsraj vs Bal MogUhai 7 Bom, L. E. 622/631; 33 I. A, 176. The Madras 
High Court has ruled that this text has no application to the right of succession to 
a maiden^s property. Sundaram vs Remasami 43 Mad. 32, at p. 36. 

4. i, e, as having a reference to the subject under discussion &c. 

5. Colebrooke translates, detaining a damsel, after ajiancing her 

datm i. e. having given or offered.*, and haran*---i. e. ^ taking back. ^ ■ 

6. Dandyah — i,e. is liable to a penalty, which may be in the form of a fine, im^ 
prison ment, orany other form of punishment, Colebrooke translates ^‘^should be fined.^^ 



Colebrooke II. xt. 2/-30^ ■ Mltakstiara — Retraction. . ' ll41 : 

Ydjnavalkya | 

Verse 146: j 

(27) Mitakshara: — Kanyam a damsel vevb&llj y havhig givens 

apaharan, one who fakes her {back), shall be punished by the king, by 
regard to the amount o£ the property or the magnitude -of the offence, 
and similar other circumstances. This, moreover, ( is applicable ) il 
there be no (sufficient) reason for the retraction. But, if there be good 5 
cause, he shall not be punished, since retraction is authorized in such 

a case (by the text^) *• “ A damsel, although given, one may even take 
“ back, if a better bridegroom presents himself 

(28) Whatever has been expended, on account of the espousal 

by the ( intended ) bridegroom for the gratification^ of his own or 10 
the damsel’s relations, must be repaid in full, with interest, by the 
affiancei'^ to the bridegroom. 


( 29 ) Should a damsel, anyhow^ aflSahced, die before the coffl- 
pletion of the (marriage) ceremony, what is to be done in that case ? ' ' 
So the Author replies '15 

Yajnavalkya, Verse 146 (2) 

!f she die ( after troth plighted ) the bridegroom should take back the 
gifts which he had presented, after deducting the expenses on both sides. 

( 30 ) Mitakshara : — If a betrothed damsel die, then, whatever had 
been previously given by the bridegroom such as a ring and similar 20 
other presents, the bridegroom shall take back parisodhyobhayavyayam, 
deducting the expenses on both sides; the expenses of both i-e. of himself 
and of the person who offered the bride ; parisodhya, sittev deducting^ ' i- 
i.e. taking® account of that, the balance (thus remaining) he may take. 

What, however, was given to the damsel by the maternal-grand- 25 
father, or other relation,® such as the head ornament and other gifts, 

1. Yajnavatkya I. 165 p. 184. 

2. Upachamriham ( ) *• «■ of oSering hospitaUty to. 

3. i. e. tlie parent or guardian of tlie bride. 

4. i. e. eitber by proper religions rites, or by taking by bands, or in any 
other manner. ( See Balambbatta p. 270 1.16 ). 

5. VigavMyya. Balambbatta considers tbis as a bad reading. He prefers 
Vigamayya removing ” or “ discharging ” ( p. 270 11, 19-20. ) 

6. Such as the paternal uncle. Balambbatta. 


1 i4i Mitaksfiara, Virainltrodaya — Upon her deatk rcolebrooke II. xl^SO 

• L ' terse 146 /, 

as well as property inherited by her in her right of succession, ( all 
that ) her uterine brothers shall take. For Baudhayana^ says : “ The 
“wealth of a deceased damsel, let the uterine brethern themselves take. 
“On failure of them it shall belong to the mother ; and in her absence, 
^ “to the father.” 


Viramitrodaya 

On the occasion of (treating of) the stridhana, the Author mentions 
the disposal of property taken by the father and others for the marriage 
of a woman in the Asura form who was promised by word of mouth 
10 YajHavalkya, Verse 146 

Kanydm, ‘a maiden’, having by a word of mouth, datvd, 'promised 
to give’, haran, 'one taking her back’ i, e. does not give to him, such a 
one dandyah, 'should be punished’ by the King, by regard to the amount 
(invested) and other circumstances. Vyayam, 'expenses’, i.e., the amount 
15 of money spent by the bridegroom for the purpose of the marriage. 
Sodayam, ‘together with interest’, dadydt ‘should give.’ 

The person giving the promise by word in the case of the death of 
the maiden under a misfortune, after having corrected for the expenses 
of both f. e., of oneself and of the bride’s father and others, such a one 
20 i-s- the bridegroom may take back what was given by himself such as 
clothes, ornaments, gold etc., not however interest. By mentioning 
correction, it has been pointed out that where there is an absence of an 
excess over what was spent by the bride’s father, nothing should be 
taken. By the use of the word cha, ‘also’, is intended the simultaneity 
25 of the expenses, gift, and the penalty. (146). 


1 . Appendix B. 7 p. 125 (Leipzig Edition 1884.) 

“ This is a special solitary text which has necessarily to be supplemented 
by other texts such as those quoted in Dayakrama ( D. K. S. II. 1-2. ), or from 
the general law of Stridhana; and where this law also fails, from the still more 
general law of succession (^Mitdk^hara II. 11—19—25). The special rules of 
Stridhana succession have thus to be expressly or impliedly supplemented from 
Paithinasi or Narada. (Viramitrodaya 241)’’ per Jenkins 0. J. in Gcmihi Magati- 
lal vs Bai Jadah 24 Bom. 192 at pp. 211-212 ( E. B. )| See also the observations 
of Chandavarkar J. in Janghhai vs Jetha Appaji 82 Bom. 409 at pp. 411-412. 



Colebrooice II: ,, xi., 31-33 
Ydjnavalki/a 
Verses 146, 147 

Sfilapaiii, 

: / 'Yaioa¥alkja,: Verse ' 146 

He who by a word ot mouth, Kanydm dcUpd, after ‘having given his 
daughter,’ haran ‘ takes her back,’ without a cause, becomes dandyo ‘ liable 
to be punished.’ 5 

Whatever had been given by the bridegroom, such as gold etc,, that 
the father of the bride shall pay back with interest. 

When a maiden who by a word of mouth has been promised to be 
given, whatever was respectfully given by way of customary presents to 
the relations of the father and the relations of the bridegroom, after 10 
deducting both these, whatever may remain as the residue of the §ulka, all , - 
that, the bridegroom may take. ( 146 ) 


(31) It has been declared, that the property of a woman dying 
without issue, goes to her husband- The Author now shows that, in 
certain circumstances, a husband is allowed to take his wife’s goods in ' 15 
her lifetime, and even though she have issue 

Ifajnvalkya, Verse 147 

A husband is not liableVto make good the property of his wife ( when 
it was ) taken^ by him in a famine, or for ( the performance of ) a religions 
duty, or during illness, or while under restraint. ‘ . 20 

(32) Mitakshara: — Durbhikshe, in a famine, for the maintenance and 
preservation of the family. DharmakSrye, for a religious duty, which 
must necessarily be performed ; and also vyadhau, during illness, or 
sampratirodhake, while under restraint, or confinement in prison or under 
corporal penalties, being destitute of other funds, and therefore taking 25 
his wife’s property, bhartS na [punar] datumarhati, the husband is not 
liable to repay. But if he seize in any other manner, he must pay, 

(33) With the exception of the husband, the property of a woman 
must not be taken in her life-time by any other kinsman or heir since 

1. See Balambhatti ( p. 270 1. 29 ). There is no obligatory rule of the law 

that he must necessarily pay ( back ). Otherwise it would have been said he 
should not pay*’' \ ^ mK ^ 

2. II. 148 Taking, means taking and using. Therefore when property 
is not usedy it should he returned, JSammaltmr vs Thayarftmmal 50 Mad. 941. 


] 


srilapanl^'Mitaksfiara— righl. 



1144 Mltakshara, Vira. & Sul.— On SMpersessz'om. j”Colebrooip H. xi. 33-34 

* I Yajnavalkya 

L Verses 147, 148 

punishment is denounced^ ( against such conduct ) : “ Their kinsmen, 
“ who take their goods in their life-time, a virtuous king should chastise 
“ by inflicting the punishment of theft.” Similarly, it is pronounced 
an offence “Such ornaments, as are worn by women during the 
5 “life-time of their husband, the heirs of the husband shall not divide 
“among themselves; they who do so are degraded from their tribe” 


Viramitrodaya 

The heir to the sMdhana of a deceased woman has been discussed 
before. The Author mentions who may take her property during 
10 ( her ) life-time. 

Yajnavalkya, Verse 147 

Sampmtirodhake, ‘while under restraint’, such as when he is under 
imprisonment or the like. By the use of the word cha, ‘and’, is added 
the general qualitative condition viz. when the husband’s property does 
15 not exist. The rest is easily intelligible. (147). 

Sulapa^i 

YajHavlakya, Verse 147 

Sampratirodhake, ‘ while under restraint,’ the meaning is, what was 
taken by one of a higher vartfa causing obstruction for meals etc. ( 147 ) 


20 Page 103* 

(34) A present made on her husband’s marriage to another wife 
has been mentioned as a kind of Sindhana- The Author describes 
such a present 

Yajnavalkya, Verse 148 ' 

2^ To a superseded wife, let him give an equal sum for the supersession; 
(i. e) to her to whom no (Stiidhand) separate property has been given; but 
if any have been assigned, let him allot^ a half. 

L Balamblmtta ascribes tbis text; to Narada^ but it is not found in tlie 
published edition of that writer by Br. Jolly. The text; is found however; in 
Mam at Oh. VIII . 29. See the observations of Medhatithi on this verse. The 
Chauradanda ( ) or punishment of theft referred to here has been given 
later on by Mann at Ch, VIII, 334. 

2. Do§ki — a dereliction; a transgression : Manu Oh. IS. 200. ‘ 

3. is a better reading 5 the reading adopted in the print is 

not good. Balambhatta characterises it as a bad reading ( )? and rightly. 

That would necessarily require it to be in the neuter gender. 



C(jlebfooke II. XI, 35 T Mitakshara— "PFAoi is SMi)er.ses8fon ? Il45 

Ydjfiavalkya I : ^ ^ 

Ver$e 14S : Jj 

(35) Mitakshara: — 'She over^ the marriage of whom (another) marri- 
age is contracted is a superseded, adhivinna. Such a one who is a wife 
is a ‘superseded wife’. To her adhivinnastriyai, i. e- to a superseded wife % 
adhivedaEikam, /or the supersession, i. e. on account of the supersession. 

An amount samam, equal, to what is expended on the second 5 

marriage ; to such an extent, should be given; yasyai stridhanam na 
dattam, to her (i.e.) to whom no separate property has been given, 
by her husband or by her father-in-law. But if dalte, any strddhana 
had been assigned, ardham, half, the sum expended on the second 
marriage should be given. Here, however, the word ‘half (ardha) 10 
does not intend an^ exact moiety. So much therefore should be paid 
as will make the wealth already conferred on her equal to the 
prescribed amount of compensation. Such is the meaning. 


Virasnitrodaya 

The Author expounds thQAdhivedanika stridkanam&ntionedhefoTQ 15 
Yajnavalkya, Verse 148 

Adhivinnd, ‘superseded’, z.e., a woman over whom a co-wife has been 
brought in, to such a one Adhivedaniham, ‘pertaining to supersession’, 
i.e., on account of marriage with a co-wife, dhanam, ‘wealth’, equal to 
the property given to the one who is being married, should be given to 20 
the (.former) wife to whom stridhana had not been given. If, however, 
stridhma had been already given before, then half of the property given 
to the (new) wife who is being taken in marriage, has been declared to 
be given to the superseded wife, (148). 


1 . Adhivinna is derived from Adhi i.e. over, and vinm i.e. married ( from vid 

‘to marry’) snsfri^. The compound is formed after the rule in Panini V. 2. 127 
— 3n?r^.’ Money which was obtained on account of the Adhiveduna or ‘Super- 
session’, is the AdMvedaniktm under the rule ;T?ir (Panini V. I. 38). 

2. The word Ardha ( half ) is used here in the masculine number and there- 
fore not necessarily equivalent to half; it signifies a portion in general. See 
Amara I. 3. 16. Suhodhini p. 78. See also Balambhatti. p. 271 11. 19-21, where 
Balambhtta has established that in whichever gender the word be taken, it indi- 
cates a portion, rather i.e. a complement of the amount already received to make g. 
half, and not a half exactly. 



I t 4 S Sulapani, Mitaksharfi ' — Proof of Partition. rcolebrooke H. Xii, l *3 

' r ■' I r&jnavalkya 

Li Verse 149 

Sulapai^i 

YajHavalkya, Verse 148 ; 

To a wife for whom a co-wife has been brought, on account of the 
supersession an equal amount should be given. The meaning is, that as 
, 5 much as is given as a respectful gift to the new wife after her marriage, 
so much (should be given). If had been given, then a half should 

be given, ( 148 ) 

( Colebrooke Sec. XII. ] 

- [ On the evidence of a partition ]. 

10 (1) Having thus explained the law of distribution of the heritage, 

the Author next propounds the evidence by which it may be proved 
in a case of doubt 

Yajnavalkya, Verse 149 

When partition is denied, the fact of the partition may be ascertained 
14 by the evidence of kmsmen, relatives, and witnesses, and by written proof, 
or by (proof of) separate possession of houses or fields. 

( 2 ) Mitakshara : — ^If a partition be denied or disputed ( then ) 
vibhaga-bhavana, the fact of the partition, i. e- the certainty of the parti- 
tion may be obtained by the testimony of jnatibhih, Unsmen, i.e. of the 
20 PiirhhandhiiS, Mdtrbandhus such as the maternal uncle and the like; 
sakshibhih, witnesses vis. possessing the qualifications ( of witnesses ) as 
mentioned before,^ or by the evidence of a writing, e. g. a record of 
partition. It may also be ascertained by yantakaih , separate, i. e 
partitioned houses and fields. 

25 (3) The practice of agriculture or other business pursued apart 

from the rest, and the observance of the five^ principal daily 

1. Yajn. n. 68-69. p. 846 supra. 

2. see Mann III 70, 71. 

A unilateral declaration or communication is enough. Girjalai vs Sadashw 18. 
Bom. L. E. 620. Thus when a notice containing the intention was despatched on 
the 4th August, but it reached the addressee on the 9th August, the declarant’s 
death on the 6th August did not affect severance. Nyapati Narayana Jiao vs 
ifudhampaltt Purushottam Rao ( 1938 ) Mad, p. 3l5, or filing a suit. Dattatraya vs 
Pralhahtr 39 Bom. L. E. 94. 

( Continued on next page ) 



Colabrookeil. XII. 3™4 
YdjfiMvalkija 
Verse 149 . • 

performances and other religious duties performed separately from 
them, are pronounced by Nairada^ to be tokens of a partition^ : 
“Among unseparated brothers, the performance of religious duties is 
“single. When a partition has been made, indeed the ( performance of ) 
“religious duties also becomes separate for each one of them.” 5 

(4) Similarly, other signs of previous separation are specified by 
the same Author^ : “Brothers who are divided may perform the acts of 
“giving evidence, of becoming a surety, bestowing and taking gifts? 

“but never those who are not separated.” 


. Tliiis ends the Chapter on the Distribution of Heritage. 

Here also ends the translation of the portion of the Mitakshara by Mr. Colebrooke, 


{ Conid from last page ) 

Separation among brothers raises no presumption of a separation between one 
of the brothers and his sons. Mt Jfenda Muar vs 3firiwiJ a I Bahsh Singh. S Luek 220, 

An entry in the Becord of rights showing the shares of eaeh member is evid- 
ence of severance. Amirago Kiier nb Bar shun Rant 40 Bom. L. B. 758 ( P. 0. ) 

Mesne i one cannot recover past mesne profits. 38 Mad. 550. 

1. NaradaCh. XIII. 37. 

2. Colebrooke reads one more verse from Narada viz. No. 3(5 Ch. 13 i. e 
the one immediately preceding No. 37. It mentions additional facts proving 
partition. It reads thus: 

iffHok: I \\ U 

Tr: If a question arise ( among co-heirs ) in regard to the fact of a parti- 
tion, it must be ascertained by the evidence of kinsmen, by the record of the 
distribution, or by separate transaction of afcirs:^^ Bhagahkhya is a 

document evidencing partition. This is one of the kinds of written evidence 
referred to in Ahhilehhita i^i Yajfi. II. 149 above. 

Balambhatta gives another - reading viz. Bhogahkhtjena by occu- 

pancy and by writing or by a writing evidencing x)03session.^^ 

3. Narada CIi. XIII. 39. 




1148 Viramitrodaya, S«lapa«ji-Pr'oo/ denied, ••• 

I YaiMvalkya 

, , , , :,.L Verse J49 

Viramllrodaya ■ 

Thus having discussed distribution, the Author mentions the deter- 
mining factors when there is a doubt about it ^ ^ ^ ^ 

Yajnavalkya, Verse i 49 

5 “ A partition has not taken place between us”, when in this way a 

partition is denied, the determination of the separation 2. e, prior parti- 
tion should be ascertained i. e. determined by the Chief Judge or the 
like, by the evidence of kinsmen, born in the father’s family, of cognate 
kindreds, i.e. relations other than these, by the evidence of witnesses 
10 of the qualifications stated before, and by other evidence as would be 
helpful in establishing the desired point, such as documents of partition 
of houses, lands, partition i.e. which had become the exclusive property 
like the 

By the use of the word cha, ‘and’, are included the signs of a parti- 
15 tion stated by Narada, viz . : “Those whose income and expenditure of 
“ wealth is separate, and who mutually lend at interest to each other, 
“ those also who exchange merchandise, these are separated, and no 
“ doubt”; and also of the Ordeal (149). 

^ on Dayavibhaga in the commentary on 

20 Vajnavalkya. 


^ulapani 

Vajnavalkya, Verse 149 

When a partition is denied, the partition should be established by 
the kindred by the { proof of ) separated houses and lands. So Narada: 

25 “ Those whose receipts and expenditure are separate, and who mutually 

“ lend at interest to each other, and who carry on business transactions 
“ separately, these are certainly separated; there can be no doubt.” (149) 

Here ends the Chapter on Partition, 



■ Ydl’^amlkija CU^ Mltaksliara- — ' Kinds of botmdaries, .1149 

Verses . I ■ * 

CHAPTER IX. 

On Boundary Disputes 

The Author now describes the rules for determining boundaries &o- 

Yajiiavalkya, Verses 150 and 151 
In a dispute about the boundary of a field, the neighbours, the elders and 5 
others, the herdsmen, the cultivators on the boundary and all persons moving 
in the forest (150); should determine the boundary marked by signs by means 
of observing the following marks, viz. mounds, chai*-coal, chaffs, trees, 
water-embankments, ant-hills, slopes, bones, heaps of stones, and similar other 
marks (151.) 10 

Mitakshara: — Appertaining to two villages kshetrasya simno vivade, 

171 a dispute about the houiidary of a fidd, as also in a dispute regarding 
the boundaries of a field falling within one village, samanta, the neigh- 
bours, and others nayeyuh, should determine, i.e.&-s., thesimanam, boundary, 
marked by signs upalakshitam sthalahgaradibhi^, by means observing 15 
the mounds, char-coals <^c., i.e. the boundary marks made before. 

A boundary is aline delimiting a field and the like. It is of 
four kinds. The boundary of a country, the boundary of a village, 
the boundary of a field, and the boundary of a house. Each of these 
has generally five characteristics according as may be possible. As 20 
has been mentioned by Narada^: “A boundary is known to be of five 
“kinds ms. one having a flag-mark, one marked by the fish, one 
“known by a deposit, one which is undisputed, and one created by the 
“king’s command”. Dhwajiru, “ 07W having a flag-mark”, i.e. marked 
by trees &c. ( standing on it ), trees &c. having a resemblance to a 25 
flag-staff, as they are openly visible. Matsyinl, 

PaGE 104* “one marked by the fish”, i. e. one with water 

in it. Because the word fish indicates ( the 
existence of ) water which is its support. Naidkdni, “known by a 
deposit”, i. e. one containing the fire of the husk deposited after 
' since it resembles a deposit on account of its being interred 39 

after digging. Bhayatcarjitd, “ one which is undisputed ”, i. e. one 
i^ich was created by the mutual agreement of the plaintiff and the 
defendant. Rdja^a7iametd, “one created by the king’s command”, ie. in 
the absence of signs for recognition, created by the will of the king.^ 

1* Not found in the published edition of Narada. 2. See verse 153 further on, 



1160 


Mitakshara — ' Varieties of disputes. 


Fcijfiavalkija Cli. IX 





In reference to a boundary as described above, sis varieties of 
Bix fold disputes disputes are likely to arise as says Katyayana'^ : 

“Excess or deficiency as to a part, existence, or 
“absolute non-existence (of the right itself), possession without previous 
6 “possession by any other', and a boundary, are the six causes (that lead) 
“to a dispute regarding land”. For example, in a claim by some one 
to the effect My land here is more than five nivar tan as^ ”, an 
answer to the effect, “It is only five nivartanas and nothing more” 
it would be a dispute ‘regarding excess’. Where in an assertion by a 
XO party that his land w'as five nivartanas, the answer is, “it is not so, it is 
“indeed less than that”, it would be a dispute 'regarding a deficiency.’ 
In an assertion by a party that his share in the land measured five 
nivartanas, a reply that he had no share at all, would constitute a 
dispute ‘regarding the existence or absolute non-existence.’ Where 
15 in a suit, the plaintiff asserts “This is my land and is in my possession 
“without any one being in prior occupation”, and the defendant denies it, 
and says that his possession was indeed long and continuous, that would 
give rise to a dispute where ‘ possession without previous possession ’ 
is the point to be determined. When there is a dispute whether this is 
20 the boundary limit or that, it is a dispute ‘regarding boundary’. In 
this way a dispute of this kind is likely to be of six varieties. Although 
the sixfold dispute be regarding land, still as the boundary also is deter- 
mined either under an express or implied text, ( the consideration of ) 
that has been incorporated in the chapter on ‘Boundary disputes’. 

25 Those who belong to the neighbourhood are neighbottrs, Samantah; 

and those, belonging to different contiguous villages on the four sides; 
are residents on each (point) of the boundaries. For a text of 
Katyayana declares that “ A town is the neighbour of a town; a field 
“is said to be the neighbour of a field; a house has been indicated to be 
30 “that of a house on account of its being situated in the neighbourhood”. 
By the words ‘a town &c.’, are indicated persons residing therein e- g< 
in the expression ‘the town was routed.’ The use of ‘neighbours’ is 
also indicative, by implication, of those contiguous to them- Katyayana 
also has said : “Those who are closely contiguous are called neighbours; 
“so also are those who are contiguous to these; and those who are 
“ contiguous to the contiguous resembling a lotus in their formation.” 

J. Verie 732 . ' A measure o| land =s 20 rods. " ^ 



ydjfutvalhya CIs. IX 
l50-i5 [ 


^ Mitakshara — Sl/iauras, Maulas etc, 1151 

Sth&vkkk, the eldersy Le. old men. By usina: the word ‘others’ 
Adayali, are included the MzaZas &\\A Uddhrkis. The definition of ‘old 
men’ and others has been given by the Same Author thus : “Those 
“ who have witnessed anything being brought about, are considered 
“ as old men, being endowed with the qualities of them, quite apart , 6 
“ whether they are actually aged or no- 

“ Those who lived before as neighbours and afterwards migrated 
“ to another region, are called by the sages the, ‘natives ’ or Maul, as 
‘'of the place, as they had their ( domicile of ) origin in that place. 

“Those, moreover, who, since they bring out a fcfact of old, as 10 
“ being borne out by tradition, by any act of peaceable possession and 
“ by special episodes relating to it, are known as the Uddkrtas or tlie 
“antiquarians.” 

Gopah, herdsmen,^ i- e. those who tend the kine. Simnkrshana[|, 
nitivators on tlie boundary, i e. tillers of the fields lying contiguous to 15 
the boundary. Serve cha vanagochara^, and all persons moving in the 
forests, u e- the foresters such as huntsmen &c. These, moreover, have, 
been mentioned by Mantf ww. : ‘‘Hunters, fowlers, herdsmen, fisherr 
“men, root-diggers, snake-catchers, gleaners and other foresters.” 

Sthaiam, a mound, a raised portion of ground, ahgarali, ektr-cual, 20 
the refuse of fire, tuiha^, cJmffs, the coating of corns, drumah, trees, like 
the (Indian), fig^ tree, seluh, a icater-embankment, of a dam to a fiow of 
water; chaitya, a heap of stone, i e, an embankment of stone or any 
other material. By the use of the word Adya, ‘any others’, are in- 
cluded bamboos, sand &c. 25 

These, ^ moreover, are of two classes according as they are visible, 
or not visible. Vide Manu*: “ Let him mark the boundaries (by) trees 
‘‘such as the Nyagrodhas^, Asvatthas, Kinisukas, cotton- trees, Salas, 

‘‘ Palmyra palms and trees with milky juice ^ ( 246 ). By clustering 
“shrubs and bamboos* of different kinds, Samis, creepers and raised 30 

iT Oil. Vill. 260. Indictt. ~~ 

3. i. e. tlie boBiidaries, 4.' Ch. VIII 246-248. r 

5. Kjagrodlia., Ficus Indica. Asvafcfclm — ^Ilcua Boligiosa. Kimkika— 

Biitea Frondosa. Sak-SIioJea Bobusta. ^ Trees witii milky juice ’ i. e. Arka — 
Calatropis Gigautea 5 Udumbara, Ficus Glomerata iStc. Sami— Acacia Suma. 

6. B^ambimtta notices also another reading viz. Kupyaka-gulma ^ Nanda 

paiidita reads Kuiyaka. , 
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‘‘mounds, reeds and thickets o£ the kubj&ka^ so that the boundary 
“( mark ) will not vanish ( 247 ). Tanks, drinking reservoirs, wells, 
“and fountains should be built on boundary junctions, as also temples, 
“( 248 ).” These are visible ( marks ). 

5 “ Having^ seen that through men’s ignorance of the boundaries 

“trespasses constantly occur in the world, let him ( i e. the king ) cause 
“to be made other marks of boundaries which remain hidden ( 249 ), 
“ Stones, bones, cow’s hair, chaff, ashes, potsherds, dry cowdung, 
“ bricks, cinders, pebbles, and sand ( 250 ). And whatever other things 
10 “ of a similar kind the earth does not corrode ( even ) after a long 
“ time, these be should cause to be buried as invisible signs wdiere 
“boundaries join (251). By these signs the king shall ascertain the 
“boundary (of the lands) of two disputing parties.” These are 
( boundaries ) with their marks hidden. 

Page 105* 

15 By means of these visible and invisible marks pointed out by the 

neighbours and others, the king should determine the boundary of 
the two disputing litigants. 


Viramitrodaya 

Now the Author states the method of the delimitation of the 
20 boundary 

Yajfiavalkya, Verses 150, 151. 

In a dispute regarding the boundary between two villages, the 
neighbours and those others stated before marked i. e. identified by 
means of mounds, char-coals &c. should determine i.e. fix, the boundary. 
25 Katyayana states the characteristics of neighbours thus : “A town is the 
“neighbour of a town, a field has been declared to be that of a field ; a 
. “house has been pointed out to be that of a house on account of its being 
“situated in the neighbourhood.” That village which by its encircling 
n e., surrounding, is situated on the four quarters is the neighbour of 
30 that village. The meaning is that in this manner also is of the land> 
house, etc. ( to be taken ). By the word grama, 'town’, are spoken of 
the people residing there ; sthavirdh, 'elders', i.e., old men. By the word 
ddi, ‘and others', are included the manias, uddhrtas and others. 


1. Mann Oh. Vin. 249-262. 
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Vifamitrodaya, Sulpani — Vrddlias etc. 

The characteristics of vrddhas &c. have been mentioned by Katyayana 
thus : “Those by whom was seen the transaction ; men .'possessing these 
“qualifications, whether they are old or not old are declared as vrddhas . 
“Those, who were formerly residents at the place, and afterwards had 
“gone to another region, these as they originally belonged to that place, 5 
“are called waw/as by the sages. Those, who, marked with the charac- 
“teristics of knowing (the boundary) from hearsay, possession, transaction, 
“tradition, ( help to ) bring out the decision, are therefore known as 
‘^mddhrtdh. ” 

Gopdh, 'cowherds’, those who tend the kine. Simd~Kfshdndh, 10 
'cultivators on the boundary’ i,e., cultivators of the field on the boundary; 
sarve vamchdrino, 'all persons moving in the forest’, i. e., the hunters, 
fowlers, the forest-guards and the like. By the use of hte word cha, 'also’, 
twice are included fishermen, gleaners and the like, as also root-diggers, 
snake-catchers and the rest. So also Manu k “Hunters, fowlers, herds- 13 
“men, fishermen, root-diggers, snake-catchers, gleaners and other 
“foresters”. 

SthMdngdro, 'the hard charcoal’ i. e., the remnant of the wood 
from the fire. is the reading in some places. In that case it 

should be explained as sthalam, 'a mound’ meaning a raised portion of the 20 
ground. Tushdh, 'chaffs’, i.e., the coating of corn ; drumdh, 'trees,’ such 
as the Plaksha or the like trees ; setuh, 'embankment’; valmikah, 'the 
ant-hiir, an elevated place well-known in the Central Provinces, as 
Diva ubhindu i%rr S'#! ; nimnam, ‘slopes’, such as pits, etc.; asthi, 
'bones’, are well-known; cAazYyaA, a monumental village tree. By the .25 
•woxA ddya, are included pebbles, etc. That has been stated by Manu® • 
“Stones, bones, cow’s hair, chaff, ashes, potsherds, dry cowdung, bricks, 
"cinders, pebbles and sand (250). And whatever other things of a 
“similar kind the earth does not corrode (^even ) after a long time, these 
“he should cause to be hurried as invisible signs where boundaries join” 30 
251 (150-151). 

Sulapani 

Yajnavalkya, Verses 150, 151 

In a dispute about the boundary of a field, the Sdmanfds, the local 
inhabitants, vrddhdh ‘the old’. By the use of the word dcM, ‘ and like others’, 35 

the hunters etc,, are meant. By visible signs such as immovables etc 
hidden marks, such as charcoal etc. the marked boundary they should 
determine. ( 150, 151 ) 




1. Ch. Vin. 260 


2. Cb. Vni. 250-251 
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^ . I Ver^d 15i 

When, however, the marks do not exist, or being in existence 
are ambiguous by reason o£ the non-determination of any mark there- 
of, the Author lays down, a rule for deciding the dispute 

Yajnavalkya, Verse 152 

5 Men of the neighbouring vfliages, or of the same village, being in number 
either four, eight, or even ten, having put on garlands of red flowers, and red 
dresses, and taking some of the earth, shall determine the boundary. 

Mitakashara — Samantah, men of the neighhouring villages, i i?. as has 
been described before^. Samagramakhalwaroshtau dasapi wa, or of the same 
10 village being in mmler fou 7 \ eight, or even ten, thus being of uneven 
number and belonging to the neighbouring villages;^ putting on chaplets 
of red flowers, and clad in red garments, and with lumps of earth 
placed on their foreheads, shall determine-i.e. point out-the boundary. 

The alternative suggested in the expression Samanta loa “men of 
15 “ the neighbouring villages or ”, has a reference to the witnesses ment- 

ioned in other Smrtis. For Manu^ has said: “The settlement of a 
“ dispute regarding boundaries shall depend on witnesses.” Here 
, therefore the decision by ( means of ) the witnesses is the chief course. 

Failing that, by the Sitmantas. So it has been laid down by Manu^: “ In 
20 “the absence of witnesses, men from the four neighbouring villages, 
“who are pure, shall make a decision concerning the ijoundary, in the 
“presence of the king”. Failing these, the neighbours of these shall 
decide, as says Katyayana: “ When the men from the neighbouring 
“villages are (suspected to be) corrupt on account of personal interests, 
25 “undoubtedly the decision must be obtained from men of the other 
“neiehbouring villages, regard being had to the importance of the 
“interests at stake. When even such neighbours of the neighbours are 
“found to be faulty, it has been laid down that the neighbours of these 
“should be selected; but the king, knowing well the law, should never 
30 “engage men who are vitiated." 

1. i. e. OB page 1149. 

2. Samagramah — Both Mandlik and Borrodaile translate Samagramah as 
of tli8 village in wdiicli tlie disputed land is situate. The expression aimpij 

means of the same village and may be interpreted as has been dom^ by the two 
eminent writers named above, or may be taken as adjectival of and qualifying the 
Sammitasj as has been done by Balanhhtitd ( seep. 275 1. 18 ), Apararka notes a 
diferent reading altogether vk. Y ^’RSrff ft flff: ‘ke. 

Oil. VIJI. 253. ' . . 4. Oil. YIII. 258. . 
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In the absence of the Simantas and others, men who are natives 
of the place (Maw/as) should be selected. Since Kalyayana has laid 
down the order : “In the absence of these, the the Maidas, 

“the Elders, the Uddhrias and like others should be selected even in 
“the sixfold disputes regarding immovables”. These S&mantas and 5 
others are selected according to the preponderence of their number or 
merit, vide the textb “The first (means to be resorted to for a decision) 

“are the Siimantas, should they be free from any blemish; the next,^ 

“ if possessed of good qualities should be double; and those next to 
“ them, if similarly qualified, should be treble ( in number )”. 10 

Moreover, these witnesses (referred to above), as also the neigh- 
bours and others should determine the boundary, after they are duly 
sworn according to the form prescribed for each; vide the text of 
Mantf: “Let them, putting earth on their heads, wearing chaplets of 
“ flowers, and putting on red dresses, being sworn each by (the 15 
“ rewards for) his meritorious deeds, settle (fihe boundary) in aecord- 
“ ance with the truth”. The plural in (the expression) ‘they should 
settle’ is used with a view to obviate the engagement of two, and not 
of one. Since Narada^ has permitted one to settle a boundary thus: 

“ Should a single man undertake to fix the boundary, he must do so 20 
“ after having kept a fast^, wearing a garland of red flowers and a red 
“ robe, and having placed the earth on his head”. As for the text®: 

‘‘ One man should not determine the boundary, though he be a reliable 
“ person; regard being had to its importance, this business should be 
“ entrusted to a plurality of persons”, and the prohibition which it 25 
contains against one, that prohibition extends to one other than that 
who is approved of both ( the suitors ), and who is conversant with the 
law. Thus there is no conflict* 

Even when the marks such as a mound &c. are not available, 
Narada'^ has mentioned a special mode of finding out the boundary by 30 

1. of Katyayana-Balambliatta p. 276. 1. 2. 2. i. e. tlie Maulas. 

3. Ok VIII. 256. 4. Ok XL 10. 

0 . Dr. JoUy gives a reading “ having feept 'a fast and in a 

collected frame of mind. ” 

6. of Narada Oh. XI. 9. 
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the witnesses, the neighbours &c. thus s “When a piece of ground has 
“been carried oif by a stream and^ thus the boundary marks have been 
“uprooted or destroyed, (they shall fix the boundary) according to the 
“inference to be drawn from (an inspection of) the spot, and according 
'5 “to the measurements, and according to the traces of possession” e. 
they should determine ( the boundary ), by noting in those boundary 
regions where a down-fiowing river has carried off or washed away 
the marks, and which have thus either been uprooted from their places j 
or been destroyed (altogether). There, (the expression) ‘according to 
lO the inference to be drawn from the spot’ means according to the 
inference as to the old spot, the marks whereof have either been up- 
rooted or annihilated. ‘According to measurements,’ e.g. ‘ The field lies 
on the west of this village measuring 1000 rods commencing from the 
village’, and the like; or according to the evidence of long and immemo- 
15 rial possession within the knowledge of and adversely to the opponent. 

Page 106* 

A special rule has, moreover, been laid down by BrhaspalP in this 
connection : “ Those persons will be proper witnesses in disputes of 
“ this nature who know the origin of the title, the evidence ragarding 
' “ it, the duration of possession, the name, and also the character of the 

20 “ (particular) piece of ground”. 

These witnesses, S^mantas and others, moreover, being sworn 
according to the oaths of each, should be questioned by the king in' the 
presence of Kula^ &c. As says Manu^: “The witnesses (giving evidence) 
“regarding a boundary, shall be examined concerning the land-marks 
25 “in the presence of the Kidas of the village, and also of the two 
“litigants”. The witnesses &c. thus examined should give a unanimous 
decision of all together regarding the boundary. 

The boundary thus determined by these, together with all the 
marks pointed out by them, with the names of witnesses &c. specified, 
SO should be noted on a document that it may not be forgotten- It has 

1. Dr. Jolly interprets and as separate results following from 

the aetions of separate agents and translates thus : “ or abandoned (by the owner), 
or the boundary marks have been destroyed &c — ” : 2. Oh. XIS. 14. 

3. See Yajnavalkya II. 30 & the Mitakshara thereon pp. 746-747&C., above. 

4. Ch. VIII. 254. 
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^Mltakshara> Viraftiitrodaya~/wfef^^^^ the test. 


ll'M' 


also been said by Manub “ As they, being examined, declare the marks 
■‘'of the boundaries ( to be ), even so the king shall justly cause them all 
“to be fixed between each village^” 

If within an interval of three fortnights from the day of the 
making of (a decision regarding) the boundary, no calamity either from 5 
the king or God fallen these, i. e- the witnesses, Samautas and others, 
then a proof of that would establish the decision as to the boundary. 

This interval about the calamity from God or king has been laid down 
by Katyayana: “ In decisions regarding a boundary, in the case of the 
“ordeals by Koka, and of the touching of the ( holy ) feet, the interval 10 
“ for ( the visitation of ) a calamity from God or king is respectively 
“ three fortnights, a fortnight, and seven days.” 


Viramitrodaya 

When, however, the aforestated marks do not exsist, or are ambi- 
guous by reason of their being or not being (regarded as) marks, then 15 
the Author states the means for a decision 

Yajnavalkya, Verse 152 

Sdmantdhf ‘men of the neighbouring villages’, as have been des- 
cribed before ; samagrdmdk, ‘men of the same village’, i. e., of the 
immediately adjoining villages, chatwdroshtau daka wd, ‘four, eight, or 20 
ten’, who themselves are sure of the boundary, with red flowers and 
clothes on, and with clods of earth placed on their heads, simdm 
nayeyuh, ‘ should determine the boundary’, t. e., should definitely fix. 

The adverbs apt, wd, ‘also’, ‘or’, are indicative of option. In the 
expression ‘or the s&mantas’, the word ‘or’ intends witnesses, as says 25 
Manu® : “In the determination of a boundary, the testimony of wit- 
“nesses (may be availed of)”. Similarly^ : “In the absence of witnesses, 

“four men from the four neighbouring villages, shall make a decision 
“concerning a boundary in the presence of the King.” Kafyayaoa also: 

( same as p. 1154 11. 23-30 above ). Similarly, in regard to witnesses, gQ 
the same author says : “ In the absence of the sdmanlas, the manias, 

“ uddlirtas and like others.” Manu® : “ Placing earth on their heads: 


1. Ok VIII. 261. 

2. snttfT:— is a better reading than sfiipT: wMoh would read when translated 
“ and fixed by name 

3. Oh. VIII. 254. 


4, Oh. VIII. 259. 


6. Ch. Vm. 257. 
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“ wearing chappels of flowers, and putting on red dresses, being each 
“ sworn by his meritorious deeds, let them settle ( the boundary ) in 
“ accordance with the truth. ” 

After the determination in this manner, if any calamity owing to 
5 the act of the King or of God does not occur to the sdmantas and the rest, 
then the boundary determined by them should be (finally) fixed by the 
King; vide this text of Katyayana: “In the matter of the settlement of 
“a boundary, in the ordeals by the kosa, ss also by the touching of the 
“feet, (the occurrence of) a calamity from the King or God within three 
10 “fortnights, 'one fortnight, or seven days (respectively) is regarded” (152). 


Sulapani 

Yajnavalkya, Verse 152 

If there be doubt as to the marks themselves, then the inhabitants of 
the neighbouring villages, four, eight, or ten, even in number with red 
15 flowers on heads and clad in red robes, affirmed in the oaths stated 
before, placing clods of earth on .their head, should determine the 
boundary. ( 153 ). 


When, however, of those who gave evidence as witnesses, any 
disease &c. is noticed within the interval of three fortnights, or when 
2 Q their evidence conflicts with the testimony of witnesses other than 
those cited by the defendant, and who are entitled to more weight by 
their qualifications and number, then those ( former ) deserve to be 
punished for their false evidence. The Author states the rule as to that 

Yajnavalkya, Verse 153 ( 1 ) 

2^ In case of a falsehood, they should severally be punished by the king 
under the middling amercement. 

Mitakshara : — Anrle, in case of a falsehood, L e.for telling a lie which 
was the basis of the decision, all the Sdmantas shall each be punished 

madhyamasahasena, idih the middling amercements^ ne* with a fine of five 
gQ hundred and twenty four panas.^ That this penal provision refers to 

1. There are three grades of Bahasas, a,nd gvrq*, see Narada. 

2, A crtTT is a coin either of copper or of gold. The ordinary Pam is equal 
in value to 80 cowries L e. about 3 or 4 pies. 
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the SAmantas is inferable from the fact that a separate provision of 
punishment has been made in other Smrtis for the witnesses, Manias 
&c. F or says Manu^: “ If they determine ( the boundary ) in the manner 
“stated, they are guiltless ( being ) veracious witnesses; but if they 
“determine it unjustly, they shall be compelled to pay a . fine of two 5 
“hundred (panas)”. Narada^ also having laid down the middling amerce- 
ment for the in Should, however, the neighbours speak 

“ falsely when called upon to decide a question of this sort, they shall all 
“be punished severally by the king, each having to pay the fine of the 
“middling amercement,” has prescribed a punishment of the first degree ■ p o 
for the neighbours of these : “Should the rest of those engaged in a 
“ dispute regarding land tell a lie, these are (considered as ) sinners, 

“and shall be punished with a fine of the first amercement.” The 
same punishment has also been laid^ down for the Manias, Elders &c : 

“ The J/aw/as, the Elders and the rest shall also each be severally 15 
“punished with a penalty; they shall have to pay the fine of the first 
“ degree, if they make false statements”. By the use of the expression 
Adi, ‘and the rest’, are included, the cowherds, bird-catchers, hunters, 
and other inhabitants of the forest. Although, by reason of their be- 
ing engaged in a sinful avocation, the use of the bird-catchers &c. is 20 
made only in pointing out the marks, and not in the actual deter- 
mination of the boundary itself, still the imposition of a penalty is 
proper, as it is likely that a false statement may be made even in the , 
pointing out of the mark or sign. 

The rule as to punishment laid down in : “In the case of a falsehood, §5 
“they should be severally punished,” has a reference to (statements 
made through) ignorance, since Kalyayana has laid down a separate 
punishment for those who do so by design thus If, of those many 
“assembled together, all do not declare a decision either through fear 
“or out of avarice, they shall be punished with the hightest amerce- gQ 
ment.” Similarly, the same punishment has been prescribed by the 
Same Author in case where there is a discrepancy among the witnesses t 
“ If there be a discrepancy among those examined, they shall be 
“ punished with the highest amercement.” 

1. Ch. VIII. 267. 2. Ch. XI. 7. - 

S. By Narada Cii. XI, 8». 
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Having thus punished the witnesses &c. for speaking falsehood 
through ignorance or other cause, a fresh proceeding should be com- 
menced for determining the boundary ! For the same Sage having 
observed : “ After having punished in the case of a statement with- 
5 “ out knowledge, the (question as to the) boundary should again l;>e iii- 

“vestigated”, has laid down the procedurefordetermining the boundary 
thus : “ Having excluded such of the neighbours as are ( found to be ) 
“ faulty?, he should select others, and joining them together with the 
“ Maxdas &c., the king should have the boundary determined ; this is 
10 ‘‘ ( the rule ) known to those who are conversant with law ” 


Viramitrodaya 

When, however, within the inteival of three fortnights, a 
disease etc. is seen, then a punishment should be inflicted on them, 
so says the Author 

Yalnavalkya, Verse 15a (i) 

Anrte, 'in the case of a falsehood’ i. e., if they ( are found to have ) 
told a lie, for that reason, te, 'these', ke., the sdmantas and the rest 
should each be punished with twenty-five pams, the penalty for the 
middling amercement. 

Page 107* 

20 When, however, the Sdmantas and others conversant ( with 

the locality) or the marks do not exist, how should a decision be made ? 
So the Author says 

Yajiiavalkya, Verses 153 ( 2 ) 

In the absence of persons knowing, or of marks, the king should 
25 determine the boundary. 

Mitakshara : — In the absence of persons knowing, such as the 
Sdmantas and others, and also of marks, such as trees &c, raja simnah 
pravartita, the king himself shall determine the loundary, i. e. shall cause 
it to be determined. The causal is here understood. The land, the 
30 subject-matter of dispute, lying between two villages, should be 
divided equally, and should be assigned to the two litigants, after 
specifying thus : ‘'this is the land of this man”, “this land is to go to 
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‘‘that man”> and boundary marks should be made at the spot interven- 
ing between the two- When the land appears to be o£ immense use 
to one of the two litigants, then the whole land of the village should 
be given to him alone as says Manu;^ "If the boundary cannot be 
“ascertained ( by any evidence ), the king, knowing the law, should 5 
“ himself assign the land to such ( of the two ) to whom it would be 
“ most serviceable. This is the law” 

Viramitrodaya 
Yajnavalkya, Verse 153 ( 2 ) 

If the persons who know, or the signs, do not exist, then Rdjd, the 10 
King, pramrlitd ‘should determine’ i. e. cause to be determined the 
boundary in pursuance of his own wish. Here the causal is implied. 

As says Narada® : “ When, however, there do not exist persons who 

“know, nor is there any mark in the boundary, then the King should 
“himself determine the boundary of the two, after a personal inspection". 15 
In the Mitakshara® this has been explained as “the boundary should be 
“determined by the King by an equal division of the land under dispute." 

Brhaspati:^ “When land has been taken away from one and added to 
“another village, either by ( the inundations of ) a big river, or by the 
“King, how should the investigation be in such a case ? (16). The land 20 
“abandoned by a river or granted by the King belongs to him to whom 
“it (so) came. Otherwise men will not receive any benefit from the King 
“or through fate (17). Loss and gain, and also the life of men, depend 
“upon the fate and the King, therefore in all transactions what has been 
“brought about by them should not be disturbed (18). Where between 25 
“two villages a river has been fixed as the boundary; that should not be 
“removed on account of diminution or accretion ; any one removing 
“it will be liable to punishment (1 9). The falling off of the banks on one 
“side produces an increase in the land elsewhere; that increase must not 
“betaken away from him ( 20 )." The meaning is that the land which was 3 Q 
produced by the encroachment upon the bank, belongs to the owner 
of the other side. 

“ When land is carried away by the swift course of a river over- 
“ flowing a cultivated piece of land, the previous owner shall recover 
“ it " ( 21 ). The meaning is that the land which has been carried by the 35 
overflowing of a river by crossing over another land, remains as of the 
ownership of the previous owner (153). 


1. Oh. VIII. 205. :2. Oh. XL H. 3, P. 1160, 1. 32. 4 .. Oh. XIX. 16-21. 
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Sulapani 

Yajnavalkya, Verse 153 

If a false declaration be made, they should be punished by the king, 
each separately, with the middling amercement. In the absence of marks 
5 for identiScation, the king should himself make the boundary, ( 153 ) 


With a view to demonstrate that this text is founded on justice, 
even though there is no room for supposing that it is not so, the Author 
mentions an extension^ of the rule ( stated in the last two verses) 

Yajnavalkya, Verse 154 

10 The same rale should be understood ( to apply ) in ( the case of) a 
garden, a ware-house, a village, a watering-place, a pleasure-garden, a house, 
a rain-watercourse and the like. 

/■V 

Mitakshara : — Aramah, a garden^ a piece of ground intended for 
growing and gathering flowers and fruits, Ayatanam, a ware-house, 
]^5 i. e- a house, or a plot of ground set apart for storing husk or straw. 
Gramak, a village, is well-known. The use of the word village, moreover, 
is indicative of a town, by implication. Nipanam, a watering place, i- e. 
a drinking place, such as a well, a pond and the like. Udyanam, a 
pleasure-garden, i.e. a pleasure bower- Vesma, a house, ie. a dwelling 
20 place. In ( the case of ) these *. e. the garden &c., this very vidhih, 
ride, i e- as characterised by the ( rule about ) sdmantas, witnesses &c., 
should be known ( to apply ). Similarly ( should be the rule ) in the 
case of water-courses arising from excessive rain-fall i. e. in disputes 
of a kind where it is alleged that “the course of water flow's by the 
25 middle ( line ) of these two houses or those two”. By the use of the 
term Adi, ‘and the like’, the same old rule should be known to apply 
in the case of mansions also. For Katyayana also says : “And also in 
“the case of a field, a well, a tank, and even a meadow, or a garden; 
“a house, a mansion, a resting place, the abode of a king and the 
gQ “temple of god.” 


1 , An 3 ^ 1 ^^ is an extension or an extended application of a rule to things 
not directly covered by the rule itself. For an explanation of this passage see 
Balambhatta. pp. 277 and 278. and note 5 on p. 982. 



Tijfimmlhja Cli « 1 X' 
p^crse 154 


Viramltrodaya-™-r/ic2 rule extended. 


llffS 


Viramitrodaya 

With an eye to brevity in the treatise, the Author extends the afore- 
siated law to another subject 

Yajnavalkya, Verse 154 

Ardmah, 'a garden’, i.e. a pleasure garden; dyatanam/a. warehouse’, 5 
a piece of land set apart as for stocking husk, straw, etc.; grdmah, ‘ a. 
village’, is also indicative of a town by implication ; nipdnam, water- 
ing place, such as a well, a reservoir, etc.’; udydnam, 'a pleasure bower’, i.e. 
a piece of land set apart for sport; vekma, 'a house’, i.e. a dwelling place; 
varshdmbupravdha, ‘a rain-water-course', i.e. a channel of water produced 10 
by the monsoon showers; for these, esha eva, 'this same’, ix. as stated in 
regard to the boundary, is vidhih, 'rule’, i.e. the method of determination. 

By the word ddz, ' and others’, are included a field, door, etc. 

Brhaspati’ : “From since the time of its foundation, a house, a pool, 

"a shop or the like, whatever has been occupied by a man in whichever X5 
"manner and upto whatever period, that must not be disturbed from 
"him” (24). " Windows, water-courses, as also a projecting® balcony, a 
“ channel for the outward flow of water from a quadrangle, constructed 
"before, must not be removed” (25). Prandli, 'a water-course'; nzVyyiJAa- 
vedikd, 'a projecting balcony ’, a balcony made of elephant tusks; go 
chatussdlamy ' a quadrangle ’, a house with four doors ; syandanikS, 
‘channel for water’, i. e. a portion of the floor, known as osari srigfr. 
Katyayana'': “ One should not let rain-water® drop, nor construct a 
"gutter in another’s house.” Brhaspati® : “A privy, a fire-place, a pit, a 
"receptacle for leavings of food and other (rubbish) must never be made g 5 
“very close to the house of another person.” Slmilarly’^ : “A passage 
“through which men and animals go to and fro unprevented is called 
“samsara7ia, and must never be obstructed by any one.” Katyayana®: 

“One should construct a ring® for discharging ordure, urine and filthy 
"water, a fire-place and a pit after leaving a space of a couple of cubits 30 
“from the wall of another.” Chakram, ‘ring’, for oil etc. Similarly:'” “Of 
“trees springing up in the midst of the boundaries of two fields, the 
"fruits and the flowers produced therefrom should be made over to the 
"owners of the fields.” i.e.iQ the owners of the two fields. Of the trees 
“which have sprung up in one man’s field| where the branches become 35 
"embedded in another’s field, that one should be regarded as the owner 
"of these in whose field they have become embedded,” ‘these’ i. e. the 
branches. ( 1 54 ). — 


1. Oh. XIX. M-25. 

2. Dr. Jolly translates “ a peg projecting from a wall ( used to 
hang them on ). " 

3. ST * 3 X 5 ^— Dr. Jolly Tr. “ a square of four 
buildings, and a channel for the exit of water.... ... ‘ must not be blocked. ’ ” 

4. Verse 753. ; ■ 

5. ifHVW — another reading is f|g vi « T — -a window commanding a view. 

6. Oh. XIX. 26. 7. Brhaspati Oh. XIX. 27. 

8. Verse 754. 9. =^-another reading is mound. 10. Verse 760<;-761. 
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Sulapani, IVI itakshara - — Far usurpation. 



rydjflavalkyU Ch.'IX 
I Verses 154-155 

^ulapa^i 

YajHavalkya, Vefse 154 

As to these i. e. the gardens etc. this same rule i. e. as characterised 
bn the Samantas, witnesses etc. should be understood. By the word are 
5 included fields etc. (154) . ' — ^ ^ — 

Having stated (the rale regarding) the decision of a boundary, 
the Author states, in that connection, the punishment for destroying 
the boundary marks and the like ( acts ) , ; 

Yajnavalkya, Verse 155 

10 For breaking up the boundary, for encroaching beyond the boundary, 
likewise, and for usurping the Icuads, the punishments are the lowest^ the 
highest, and the middlemost ( respectively ). 

Mitakshara:— The common (plot of) land separating many fields, is 
a maryada, boundary; for breaking that up with force, simatikramane, for 
15 ' eiicrdaching beyond the boundary, ie. lor encroaching 

Penalties for break- beyond the boundary and ploughing, and also 
lor usurping a land hj a show^ of tear Ac., the 
punishments, respectively, o/’ lowest, the highest and the middlemost 
Sihasas should be understood. The use of the word “'land” ( kshetra) 
20 here, is intended to include by implication, a house, a garden &c* 

When, however, he usurps land &c., under a mistaken notioix of (the 
same) being his, thenafine of two hundred (panas) should be understood- 
As says Manu:^ “He who by intimidation usurps a house, a tank, a 
“ garden or a field, shall be fined five hundred (pa?ias); (if he does so) 
25 “ through ignorance, (the fine shall be) two hundred (panus).” Having 
regard to the magnitude of the land or the property usurped,. even the 
highest amercement may sometimes be prescribed. And it is for this 
that it has been said^: “Corporal punishment, confiscation of the entire 
“ property, banishment from the town, and brandings as well :as arhpu- 
30 “ tation of that limb (with which the crime was committed), is declared 
“ to be the punishment for a Sdhasa of the highest degree. ” 

1. See Narada Cli. XIY, for a detailed description of Sahasas or offences, 

. 2. -OLVIIL 264. - - 

3. By Narada XIV. 8. Bhe edition of Narada by Dr. Jolly reads -0110 more 
line before tlie two quoted by Yipanesvara. .It runs tliiis: 

Ir. “ “For fMam of tlie lilgbest degree^ a ilne of not less tban a thousand 
is. ordained. ^ , 



Ydifiavulkya^ Ch. 

, Verses J.5S-J 56 


IXy “I ,:v3ra»s,Suia*.&, -Mitaksliara^,^^^ 
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r' , :Viraniitrodaya ■, 

Onthe occasion (of discussing) the boundaries, while mentioning the, 
penalty for a transgression thereof, the Author states the same penalty 
in another connection also with a view to brevity of the treatise 
■ YajHavalkya, Verse 155 

The common plot of land disconnecting the fields, etc. is maryada, 
'the boundary.’ For a forcible breaking of that and for transgressing 
the boundary and beyond that by tilling, etc. usurping the land of 
another by a show of fear, etc., the punishments of the lowest, highest, 
and the middlemost amercements should respectively be administered. 
By the use of the word 'likewise’, immediately connected with 

the word 'land’ are included the houses, gardens, etc. By the word tu 
'however’, is excluded the breaking up of a visible mark (155). 


Sulapani 

YajHavalkya, Verse 155 

For the breaking up of a boundary i. e. for transgressing a boundary, 
for taking away land, respectively the punishments are the middling and 
the highest amercements (155). 


10 


15 


Moreover, when after obtaining the permission of the owner of 
the field either by request or by payment of money, a man wishes to 
erect a dam for water, or sink a well, and if the owner of the field 
obstructs him, the owner himself is punishable. So the Author says 
Yajnavalkya, Verse 156 

An embankment, however, prodncing benefit should not be prohibited, 
where .the -injury is slight; (as also) a well which occupies but little space, 
but has abundance of water, which deprives another of his land. 

Page 108* 

Mitakshara Setuh, an embanhmenU ie. the construction, of a dam 
toa waterflow should not be stopped by the owner of the field, even 
though it deprives^ i.e. destroys another’s land; provided that it causes 
little injury and is productive of much benefit (to many). A well, more- 
over, as it occupies a small portion of land, causes little injury, and is 
beneficial on account of the abundance of water ( in it ), (so it) should 
never be stopped. The use of the word well, moreover, is indicative 
by implication, of a small well, a water-pond.and the like others. From 
this it necessarily follows that when, however,, it occupies the whole 
field and thus causes much iti jury, or being in a field in the vicinity of a 


20 


25 


30 


35 



11 66 Mils., Vjra. & Sfila, — Dykes, kheya and Bandhya. ri^’^Biavalkya Ch, ix 

I Verse IdQ 

river or similar other water-place, is productive of very little benefit, it 
may be stopped. The two-fold character of an embankment has been 
mentioned by Narada^: “There are two sorts of dykes (or water-courses), 
“ one called Icheyah ( i.e. one which may be dug into the ground ), and 
5 another called handhyah ( i.e. one which may be built up ). It is 
“ called a Ikeya^ when it lets ( out ) water to flow ; and it is called 
“ bandhya when it stops water from flowing 

When, however, any one wishes to repair a dyke prepared by 
another and destroyed by delapidation or any like cause, then he 
10 should do so only after asking the permission of the former owner or 
his descendant, or of the king. As says Narada^; “If a man were to put in 
“repair a dyke erected long ago but decayed, without asking the permis- 
“sion of the owner, he shall not have the (use and) profits of it ( 20 ). 
“When, however the owner is dead, and also all his human progeny, 
15 “he may ask the ( permission of the ) king and may set the dyke in 

“order (21).” 

Viramitrodaya 

The Author mentions an exception to the fine stated for usurping 
a field 

20 Yajnavalkya, Verse 156 

If to the owner of a field the injury be slight, if such an embank- 
ment, i.e., dam is productive of great benefit to others, then the con- 
structor of the embankment should not be prohibited i.e. stopped, by the 
owner of the field. The clause “ which deprives another of his land” 
25 is connected to both. In a small field a well with abundant water 
should not be prohibited. By the use of the word iu, ‘however’, is 
excluded an embankment which would cause injury to many on 
account of its injuring the whole field (156). 

Suiapani 

30 YSjnavalkya, Verse 156 

If in another’s field, an embankment which is being constructed by 
another be useful for many, and cause slight injury to the owner of 
the field, then such a one should not be prohibited, similarly a well 
I also ( 156 ) . 

1 . Oh. XI. 18. 

2. See Narada Ch. XI. 19. Where the necessity of both these kinds is 
explained, viz ; too much water destroys a crop and therefore it is to be let out 
( kheya ) 5 so also too little causes the crop to wither, and so also water has to be 
stored ( hanihya ). See Bajimbhatti p. 278. 

- ' 3, Ch. XI. 20-21. 



Y 4 njavalkya Ch. iX “I Mitakshara, Vira. & Sula.^ — One. who constructs. 1167 

Verse 157 1 *'' * 

The rule as to the owner o£ the soil has been laid down (in the last 
verse). Now the Author mentions a rule regarding one who constructs 
a dyke 

Yajnavalkya, Verse 157 

if a man construct a dyke in a field without even informing the owner 5 
(of the field), the right to the produce is that of the owner, and in his absence, 
that of the king. 

Mitakshara ; — Without asking the permission of the owner of the 
field, or in his absence, of the king, he who parakshetre setum pravartayati> 
eonstrmts a dyke in another's field, ( that man’^ ) will not be entitled to jq 
enjoy the produce. But in the produce reared therein, the right of 
enjoyment is that of the owner of the field, or in his absence, that of 
the king. Therefore the purport is, that the permission of the owner 
must be obtained either by request or by payment of consideration, 
and in his absence, of the king, and then a dyke should be set up. 2^^ 

Viramitrodaya 

One desiring to construct an embankment or a well in another’s 
land should obtain the permission of the owner of the field by a request 
or by money-payment, or when that is not possible, should obtain the 
permission of the king, and then should he construct it. Intending this, 20 
the Author proceeds 

Yajnavalkya, Verse 157 

As regards the crop produced from it, when there is abundance of 
harvest, the ( right of ) enjoyment will be of the owner of the land, and 
not of the one who erects; when, however, the owner does not exist, 25 
then the (right of) enjoyment of the produce goes to the king. The 
word eva, ‘ even,’ goes with the word ‘ owner,’ thereby the constructor 
of the embankment is excluded (157). 

Sulapani 

Yajnavalkya, Verse 157 gQ 

Without informing the owner of the field, if any one constructs an 
embankment, (then) after the embankment is completed, the owner of the 
field has the right to the enjoyment of the embankment. In his absence 
( the right is ) of the king ( 157 ). 


1, i, e. he who erects. 



tl68 Mitakshara, Vjra, & Sula,—OMti>ho does not culfivate.T“yA.i^(t^olkya Cb. lX 

I Ferse 158 

: - It been said that tbe - owner of a field shonld not obstruct 
the constructiou of a fiyke. , -Now, the Author- mentions -another rule' 
which has a close bearing in the same context 

Yajnavalkya, Verse 158 

5 He who does not cultivate himself, or through another, a field, even 
when it was broken by the ploughshare, should be made to pay the produce 
obtainable from the land, and the field should be got cultivated by another. 

Mitakshara: — He, however, who having undertaken in the presence 
of the owner of the field “I shall cultivate this field”, afterwards gives 
10 it up, nor gets it cultivated by another, then, even when that field 
phalahatam, teas broken hy the ploughshare., ie- was dug up a little by the 
plough, and therefore was not properly prepared for the production of 
a good crop, still of the land so dug up, the produce ie. such as was 
likely to be produced from it as determined by the neighbours :^c. 
15 should be made to be paid by that cultivator; and the field also 
^ should be taken away from the former cultivator and should be got 

cultivated by another- 

Here ends the chapter on Boundary Disputes. 


Virmitrodaya 

20 On the occasion of the (discussion about) the field, the Author says 

Yajnavalkya, Verse 158 

‘ I will till this land ’ thus having undertaken with the owner of 
the land, one who afterwards does not cultivate himself, nor cause it to 
be cultivated by another when it was furrowed with the plough, such 
25 a one should be compelled to pay as much as may be determined" by 
the Sdmantas or others as the likely yield of the land. And the land 
also should be taken away from him and should be got cultivated by 
another (158). 

Thus ends in the Commentary called Viramitrodaya 
30 on the Yajnavalkya Smrti on the Chapter Boundary Disputes. 

Sulapani 

YaJHavalkya, Verse 158 

In some places the reading is haldhatam, ‘ broken by the plough.’- 

A field even though broken by the ploughshare, after accepting it, 
35 if one does not perform the sowing operation nor does he either cause it 
( to be performed ), such a one should be made to pay, even as from the 
uncultivated field, the quantity as may have been produced if cultivated, 
and it should be got cultivated by another ( 158 ). 

Thus ends the Chapter on Boundary Disputes. 



TajnavaikyU Cli .• X 
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CHAPTER X 

Of disputes between the Owners of cattle 
and their Herdsmen.! 

. The several titles of VymmMra are not related to each other , as 
cause, or the thing containing the cause, and therefore, no particular 5 
order of enumeration was intended in the text^, “ Of these the first is 
“ payment and recovery of debts &c.” Therefore by inverting the 
order (of enumeration) the Author now states the rules regarding 
disputes between the owners of cattle and their herdsmen ' ' 

Yajnavalkya, Verse 159 10 

A female buffalo doing damage to the crop shall be fined eight 
mdshas; a cow, half of that, and a goat or a sheep, half of that. 

Page 109* : ' 

Mitakfhara: — A female buffalo causing damage to a stranger’s crop 
shall be fined eight mdshas; a cow, half of that, ie. four mSshas- Goat^ 
as also sheep, shall be fined two mdshas- Since the female buffalo and 15 
the rest are incapable of owning wealth, the person who owns these is 
intended. A mdsha, moreover, is here intended to signify the 
twentieth part of a copper pana. For, Narada^ has stated : “A mdsha 
“is considered as the twentieth part of a pana- ” , , 

This rule, moreover, applies where the trespass has been without gQ 
the- knowledge (of the owner). When, however, the trespass is by 
design, the rule laid down in another Smrti should be observed m. : 
‘‘Two quarters of a for a cow, and double that for a female 
“buffalo; similarly, for a goat, a sheep and calves, a quarter has been 
“laid down as the fine.” What, however, has been laid down by gg 
Naradah “For (a trespass by ) a cow, he should inflict a fine of one 
“ m&sha-y for (a mischief by) a female bu&lo, two mdshas; and in tlie 
“ case of a goat, a sheep and calves, the fine shall amount to half a 
“ mdsha," has a reference to crop which had ripened into sprouts, and 
which has been eaten up leaving only the roots. 


1. See Digest Book III. Oh. IV. pp. 83-106. , 

2. Mann Gli. YIIL 47. ref<3rre4 to above .see p. 646: II. 16-2 6;- see also 

Yan. I. S62-363 and commentaries. - > 

3. App. 58. 4. Ob. XL 31. 



i 170 Vira., Sula. & Mitakshara— cow, slm^ &c. rr^navalkya Ch. X 

^ w I Verses 1S9-1SO {i) 

Viramitrodaya 
Yajnavalkya, Verse 159 

The she-buffalo should be fined eight mdshas. A cow destroying 
the crops should be fined half of that i.e. four mdshas. The goat and 
5 the sheep when the crops are damaged should be fined two 

thus the connection of words is in the inverse order. Here, as the she- 
bufPalo etc. are devoid of money, the fine is impossible (to be recovered), 
and therefore their owners should be ( held liable ). Mdsha, moreover, 
here is the silver one, stated before and equal to two silver coins, 
10 should be taken, vide the text of the Bhashyakara : “ In matters of fine 
“ the calculation of the amount is to be made by golden mdshas ; in case 
“of trespass by the beasts on crops, however, by other, i. e, the silver 
*‘mdskas.” Pana means the kdrshdpana-, a quarter of that i.e, the fourth 
part. According to Ratnakara : “ In the case of goats etc. the quarter 
15 “ should be the penalty when the crops are eaten at night.” “Fora 

“ cow, a mdsha should be ordered as the fine to be paid; so, for a she- 
“ buffalo two mdsha) and for the goats, sheep and calves, the fine shall 
“ be half a mdsha” this text of Narada' is applicable when the residue 
of the roots fit to be developed into sprouts had been eaten (1S9). 



2Q Sulapani 

Yajnavaikya, Verse 159 

Masha here is the twentieth part of a paiju- By the words she-buffalo 
etc. are expressed their keepers. For the destruction of crops on account 
of the she-buffalos the keeper shall be fined eight Mdshas, on account of a 
25 cow, four; on account of a goat, or a ram, two each ( 159 ). 

The xiuthor mentions a double fine in certain circumstances 
having regard to the magnitude o£ the injury 

Yajnavalkya, Verse 160 (1) 

For cattle eating and lying in the field, the fine is double of that ment- 
ioned ( above. ) 


IMitakshara : — 1£ the cattle a£ter eating the crop in another’s field 
(are allowed) also (to) sleep there unwarded, then yathoktat dwigui^o 




Tdjnavaik'ya ChoX ] Mitakshara, Viramitrodaya^ — Higher penalty. llfl 

dando, a /ine double that mentiomd above should he understood. Of cattle 
eating and lying with their calves, moreover, a fine four times that 
mentioned above should be understood, vide the texth “Of those 
“ resting ( there ) a double fine has been laid down, and of those 
“accompanied by their calves, a four- fold ( /ine ).” o 

Viraraitrodaya 
Yajnavalkya, Verse l6o (1) 

When after eating the crop in another’s land, and being fully 
satiated, (are allowed to) rest down there without being warded off, then 
the she-buffalo and the like should be fined with double the amount of lO 
that stated before. For those with their calves and resting down, the 
fine should be imposed four times of that stated before, vide the text: 

“Of those resting ( there ), a double fine has been laid down, and of 
“those accompanied by their calves, a four-fold ( fine) " 160(1). 

The Author mentions an extended application of this rule 15 
in regard to other fields and cattle 

Yajnavalkya, Verse 160 (2) 

The fine for these is equal as in the case of lands where grass or fuel is 
stored; and the fine for an ass or a camel is the same as for a female buffalo. 

Mitakshara: — Vivitah, 2. e. the portion of land where grass and fuel 20 
are stored in abundance, and which is enclosed and guarded- In the 
case of a trespass upon that also, samam dandam, a fine equals to that in 
the case of other fields should be understood in the case of these, esham, 
i. e. of the female buffalo And the like. 

The asses and the camel (joined together make the compound ex- 25 
pression), an ass or a camel, kharoshtram; that should be regarded as the 
same as for a female buffalo. Wherever and by whichever penalty a 
female buffalo is punished, in those places and by a similar penalty shall 
the ass and the camel be each severally punished. In the matter of 
obstructing the ( growth of the ) crop the ass and the camel are each 
equal to a female buffalo, and the fine also has been prescribed accord- 
ing to the extent of the injury, and thus in the compound expression 
Kharoshtram the conjunct compound is not intended. 

— 

1. of Kafcyayana-Balambliatti. 

69 ■ . 
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I Verses 160-161 

Viramitrodaya 
Yajnavalkya, Verse i6o ( 2 ) 

VivUami land with profuse quantity of grass intended as a pasture 
ground for the cows and other cattle and guarded by another. There, 
5 for the she-buffalos and other grass-eating beasts; on these a fine 
samam, ‘ equal,’ i.c. equal to the land, to as much as was consumed 
of the crop, should be laid. An ass and a camel make up the 
compound expression ‘ ass and camel ’ kharoishtram, that mahishi- 
sarnam, ‘ equal to a she-buffalo,’ i.e. as much fine is laid for a she- 
10 buffalo for the destruction of a particular quantity of crop, so much fine 
shall be for the ass and the camel also. This is the meaning. [ 160 (2) ] 


Sulapani 

Yajnavalkya, Verse i6o 

After consuming and being seated at their pleasure, the penalty to be 
15 inflicted should be double of that stated above. Of these i. e, of the she- 
buffalos and others, in regard to the pasture land the punishment shall be 
the same. By the word vivtta, pasture-ground, is meant the portion of land 
preserved for grass etc. For the destruction of the crops etc. by asses and 
camels, the punishment should be the same as for a she-buffalo. ( 160 ) 


2{] For destroying the crop of another, a fine has been laid down 

for the owner of a cow (&c). Kow, the Author states the rule accord- 
ing to which he should also be made to pay ( the value of) the crop to 
the owner of the field 

YajnavalJlsya, Verse 161 

25 As much crop as may be destroyed, so much grain shall be paid to 
the owner oi the field; the herdsman shall be chastised, but the owner of 
the cattle incurs the fine already mentioned ( before ). 

Mitakshara; — Sasya, is used to denote generally the produce 

of fields. Yavat, as mmh, straw, grain or the like, as is destroyed by 
yQ cows or other cattle in a particular field tavat kshetraphalam, so much 
■produce of the fidd, shall swami, the owner, of these be compelled to pay 
to the owner of the field i. e. according to the valuation determined 
by the Sdmantas in this form : “ From such land, the produce would 
“ be so much." 



Ydjnavutkya Cti* X 
. Terse ,161 ■ 
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^ Mitakshara, SiTa..~ Principle of assessment. 

Gopasta, but ths herdsman, shall only be beaten; he shall not be 
compelled to pay for the produce. The chastising of the herdsman, 
accompanied by the pecuniary fine above mentioned, must be un der- 
stood to apply in the case of an injury to the crop by the fault of the 
keeper, vick the text^ : “ If a cow straying through the fault of the 5 

“ keeper, do damage to the crops, no penalty is in that case exacted 
“from the owners (of the cattle); the herdsman (alone) is punishable 
“( for the damage done ).” 

Again, the owner of the cattle incurs only the fine already ment- 
ioned, and not a corporal punishment, if the crop is damaged on pQ 
account of his own fault Butin every case the produce must be made 
good by the owner of the cattle alone; inasmuch as he participates in 
the produce of the field by means of the milk obtained from female 
buffalos and the like, fed and fattened on the produce of the field. 

Page 110*= 

The produce, such as straw &c., remaining after the quantity 15 
consumed by the cows and the like, should be taken by the owner of 
the cattle alone. Since he has purchased it as it were, by paying the 
price adjudged by the arbitrators. And so Narada^ ( observes ) : 
“When a man claims back the Crop consumed by cattle, that quantity 
“of grain should be given to him ( by the owner of the cattle ) which 20 
“ would have been produced^ from the field in the estimation of the 
“ Sfimantas. The chaff shall be paid to the owner of the cattle, and 
“ the corn to the cultivator^.” 

Viramitrodaya 

On a destruction of crops not only is he to be punished, but he 25 
must be compelled to render the produce to the owner of the field; so 
says the Author 

Yajnavalkya, Verse i6i 

Fdval sasyam, ‘as much crop’, as may be destroyed on account of 
being eaten by the she-buffalo and the like, the value of so much produce 30 

1. OfNarada: Oh. XL 35, 2. Oh. XI. 38-39. 

3. from sri ‘ to sow, ’ as also, ‘ to reap, ’ The latter meaning better 
suits the context, and therefore has been selected. See Balambhatti p. 280. 

4. Balambhatta adds : e. the owner of the field is not to get anything.” 

Digest. Vol. II. p.. 100. 



1174 Vir.,Sul.,Mitakshara~PFi^fM^ trespasscdom pumshaUelT YAiftavalkya Ch. X 

I Verses tej-16S 

as may be reasonable should the owner of the field be getting from the 
owner of the she-bufifalo etc. This is the meaning. By the use of the 
word ifM, ' however the Author discriminates the produce of the crop 
of that portion of the field which has been left out of the damaged part. 

5 The cowherd, however, is to be chastised only, and should not pay the 
produce of the field, for the reason, it appears, that the owner enjoys 
the result of the consumption of the crop in the form of milk etc. 
Chastisement, moreover, is an extention of the aforestated penalty, 
vide the text’ : “If a cow straying through the fault of the keeper, do 
10 “damage to the crop, no penalty in such a case should be imposed upon 
"the owner; the keeper deserves the punishment”. Gomi, 'the owner of 
the cow’. This is only an indication. The owner of she-buffalos etc. 
also incurs the penalty as stated before. By the word if?«, ‘.however’, 
the Author discriminates chastisement ( 161 ). 


15 Sulapa^i 

Yajnavalkya, Verse i6i 

As much of the crop as is destroyed on account of the trespass by the 
she-bufifalo eta, so much only as may be determined by the sdmantas etc , 
shall the cultivator obtain from the cowherd. When that is not possible, 
2 Q the cowherd should be chastised, while the owner of the cows incurs the 
penalty as stated before. Usanah mentions an offence for demanding th e 
grain eaten by the cow ; “.If a man demands back the corn eaten by 
“ the cows, his ancestors will not eat that food, nor will the heavenly 
“ divinites consume it” ( 161 ). 



25 


30 


35 


The Author mentions an exception in the case of particular fields 

Yajiiavallsya, Verse 162 

There would be no trespass if without any intention ( on the part of the 
owner ) the cattle stray by a road, or in a field in the neighboorhood of the 
village store. But in the case of a wilful trespass he deserves punishment like 
a thief. 


Mitakshara: — Pathi, by a road, i. e- adjoining the village. In a field 
situated in the neighbourhood of the village store, if the crop is con- 
sumed by the cattle without any design on the part of the owner, there 
would be no fault either of the herdsman or of the owner. The statement 
as to the absence of any guilt, is made with a veiw to indicate the absence 

J. Of Narada Oh. H. 35, 



Ydjmvalkya Cli® X 
Verses 


] 


Mitakshara, ^^Ipani— -An unmdcmd field. 1175 


of any pmiisliment, as well as to prohibit the payment of the value 
of the crop. 

Kamachare/ m case 0 / a w;i7/hZ trespass, i. e. if the cattle are 
(Jesignedly made to stray; ch&aray&l, like a thief, i. e. that punishment 
which is meted out for a thief, such a punishment arhali, he deserves. ^ 

This rule moreover is with reference to an open^ field. Since 
absence of punishment has been stated by Mantf in reference to an 
unenclosed field : “ Where (the field containing) a crop is unenclosed, 

“and if cattle destroy it, the king shall not, in such a case, inflict a 
“ punishment upon the keepers of cattle.” If, however, it is enclosed, 10 

then a trespass does occur even in (reference to) a field on the roadside 
&c. The same Sage has laid down the preparing of a hedge^ thus : 

“ He ( i e. the owner of the field ) shall make there a hedge over 
“ which a camel cannot peep, and stop every gap through which a 
“ dog or a boar can thrust his head. ” 15 


S'QIapani 

Yajnavalkya, Verse 162 

PafM, ‘in the way’, ie. in the vicinity of the village pasture grounds. 
Kshetre, ‘in the field’, i.e. without (any) intention (on the part) of the keeper 
etc. when the crop is consumed by the she-buffalos, etc. there is no fault 
of the keeper, etc. 20 

For purposely (causing) the eating, however, the penalty would be 
as aforestated (163). 


The Author states another rule where there would be no penalty 
even in the case of particular beasts 

Yajnavalkya, Verse 163 

A big bull, beasts let loose, beasts recently delivered, straggling beasts, 
and like other beasts over whom there is no keeper, and beasts dislressed^ 
by ( the acts of ) God or the king should be set free. 



1. swnfT *• e. Unenclosed. 2. Oh. VIII. 238. 

3. Manu Oh. VIII. 239. 

4. Colebrooke interprets %^r5TqTf|?T(; as the cause of the disturbance by the 
beasts, and translates, “ For they are impelled by God and the king. ” 
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mtaksliara, VifB.mltmdB.ya'^Exeepiions, ' 

I Verses 162-‘16S : 

. Milakshara : — A bull and ( one which is ) a big one is a ‘ big hil\ 
mahoksha, i. e-, sprinkler^ of seed. Ulsrshtapakvah, beasts let loose, i e., 
let loose in honour of a deity according to the rites for consecrating 
bulls or the like. Sulika, a beast recently delivered, i e. within ten days 
5 of their calfing. Agaatukalj, straggling beasts, i. e., wandering away 
from its own herd, and coming from another (part of the ) country. 
These should be mochyah, set free, should not be fined even when 
another’s crop is consumed. Also those over whom there is no keeper, 
even these dai vara japariplutali, by (the acts oi) God 

10 and the King, i. e- being overpowered by God and the King, shall not 
be punished by the owner of the field wherein the cz'Op has been 
damaged. 

By the use of the term Mi, ‘and like others’, are comprehended 
also the elephants, horses, and the like. These, moreover, are men- 
15 tioned by Uknas^ : “The (owners of the) elephants and horses shall 
“not be fined; for they are looked upon as the protectors® of ( king’s ) 
“ subjects ; so ( also ) are not punishable beasts with one eye, or hump- 
“backed beasts, as also those which have been once branded. So is 
“unpunishable a stray cow, or a cow which has ( recently ) calved or 
20 which is unmanageable. So also are the cows exempt from punisli- 
“ment in times of festivity, or on an anniversary day.” 

Here, in the case of beasts which are let loose and so are with- 
out any owner, there is no possibility of a punishment, and these 
have been referred to as illustrative, i. e. as consecrated beasts cannot 
9- be punished, so a big bull and the like ( should be left unpuinshed ). 


Viramitrodaya 

The Author states the penalty etc. in special cases of fields, and 
animals 

Yajnavalkya, Verses 162, 163 

On the way, in the fields adjoining the village pasture-grounds 
when crops are eaten by a cow etc., the fault is of the owner of the cow, 
even if it was without the wish of the cowherd. The fault of the cowherd, 

1. A bull specially reared for impregnation. 

2. Of. also Narada Ob. XI. 32. 

3. Afarwki adds irsTmOT f ^ I 



YApiavalkya 
Vetses 162 

moreover, does not come in for a penalty. When, however, the cows 
etc, are deliberately made to graze, the attendant at the grazing deserves 
punishment like a thief. This absence of a fault, moreover, is to be 
observed where the field is uncovered and the eating thereof has been for a 
short period, vide tke text of Manu' : “Where the crop is unenclosed, and 5 
“if the cattle destroy it, the King shall not, in such a case, inflict a punish- 
“ment upon the keepers of cattle”: and also vide the text of Vishnu® : 

“On the road at the end of the village pasture ground, there is no fault, 
“except during the harvest time. ” 

Mahoksho, 'a big bull,’ i.e. a sprinkling bull ; utsrshtapakavo, 'aban- 10 
doned animals', such as at the exequial rite of dedication of a bull and 
the like, dedicated animals such as, a bull, a heifer and the like; sutikd, 
'recently delivered’, one who has not come out of the tenth day after 
delivery; dgantukdh, 'stragglers’, such as detached from their own herds 
and coming from another region only. By the word ddi, 'and others’, are 15 
included “unpunishable are the elephants and the horses ; for they are 
“declared as protectors of the subjects” stated in this text of Another 
Smrti- Mochydh, 'should be set free’ z.e. should not be punished. Such of 
the cows etc. whose keepers are immersed in calamities due to the act 
of King or God, these should be let off as helpless. In the case of those 20 
that are dedicated, no punishment is possible as there is no owner, and 
it should be understood that their mention is only by way of giving an 
illustration. By the word 'however’, are excluded from being released 
all others than those mentioned (162-163). 


^ "I Viraraitrodaya, ^ulapaiji— fiffray cafffe 


] 
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S'ulapani ^ k 

Yajnavaikya, Verse 163 

'The great bull/ such as intended for the God a bull dedicated after 
being branded and marked with a disc. A recently delivered cow is 
one which has not completed ten days after delivery ; and stray ones also* 

By the word ddU ‘another like’, are to be taken those mentioned in the 
text'^ : " Unpunishable are the elephants and horses, for they have been 
“declared as the protectors of the subjects; so also are not punishable beasts 
“with one eye, or humpbacked beasts, as also those bulls which have been 
“branded with a discinark.” Of these, those for whom there is no watch- 
man, should be let off. The herdsman should be punished, this is the 
meaning. Similarly those destroyed by the fate or by theft (163). 


1. Oh. VIII. 238. 2. Oh. V. 146. 

3. Of Usanas & Narada see p. 1176 note 2. 
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Mitakshara — Regoardihg herdsmen. 


c 


YdjTtavalkya 'Ch^ X, 
Verse, 164: 


The rules as to the owner of a cow have been stated ; now the 
Author prescribes (a rule) for the herdsman 

Yajnavalkya, Verse 164 

Let the herdsman restore the cattle every evening in the same condition 
^ in which they were entrusted (to him). For such as have perished or vanished 
through (his) fault, he should be compelled to pay if he had stipulated for 
‘ his wages. 

Pagein* 


10 


15 


20 


25 


30 


Mitakshara: — As the cattle were made over in the morning by 
counting by the owner of them, in the same manner should the 
herdsman, in the evening time, restore the beasts 
to the owner after counting ( thereof ). For 
cattle perishing or vanishing pramadena, through 
fault, i- e. through his fault, a herdsman who krtavetanah, /jas 
stipulated for hk tcages, i.e- whose wages have been fixed, should be made 
to compensate the owner* The ( rule for the) determination of 
wages has been stated by Narada: “ The annual wages of a herds- 
“man for a hundred head of cattle shall be a heifer, for two hundred 
“ a cow, and the milk ( of the whole herd ) every eighth day." The 
loss by negligence has, moreover, been clearly explained by Manufi 
“For a beast which has been lost, or destroyed by worms, or killed 
‘‘by dogs, or ( has died ) by falling into a pit, and if no proper efforts 
“are made, the herdsman alone shall be made to pay ” He shall not 
be made to pay for those which have been forcibly taken away by 
robbers. As says Manu^ : “But for an animal forcibly taken away 
by robbers, the herdsman shall not be made to pay, provided he 
“ informed the owner at a proper time and place." Of those, moreover, 
which have perished by (the acts of) God or the King, the ear &c. 
should be exhrioited vide the text of Manu^: “If cattle die, let him carry 
“to his master their ears, skin, tails, bladders, tend<-ms, and the yellow 
“concrete bile, and let him point their particular marks.” 


1 . Ck Vin. 232. 


2. CL Vni. 233 . 


3. OLVin. 284. 
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Sulapani 

Yajnavalkya, Verse 164 

In the condition in whicli in the morning the cattle may have been 
made over by the owner to the herdsman, as without any soar or any other 
fault, in the same condition in the evening must the cowherd deliver 5 
them back. For such as may have died or been lost through ( his ) 
mistake, the cowherd should be made to pay, provided - wages had been 
stipulated for him ( 164 ). 

Yajnavalkya, Verse 165 

On the loss of a beast by the fault of the herdsman, the fine ordained for i Q 
him is thirteen^ panas and a half; and he shall pay^ the money to the owner. 

Mitakshara : — Moreover, when, on account of the fault of the 
keeper, an animal is killed, the keeper should be ordered to pay a fine 
of thirteen panas and a half; and to the owner an amount equal to the 
value of the beast, as determined by arbitrators. This verse laying down 15 
the measure of the fine has not been mentioned by any one before. 

Viramltrodaya 

On what occasion, for the trespass by animals is the owner punish- 
able, and on what occasion moreover is the keeper ? To such an inquiry 
intending an answer, that for an offence during the night time, the 20 
owner, and for that during the day time, the watchman ( etc. is respon- 
sible ), the Author states in regard to the watchman 
Yajnavalkya, Verses 164-165 

Yathd, 'in the condition’, without any scars etc., and identically of the 
particular number, the cattle as by the owner may have been made over 
in the morning to the watchman, those the cowherd should return over 
in the evening. During the day time, for those which may have died 
.owdug to his mistake or may have vanished owing to (their) being taken 
away, he should be made to pay by regard to the price, if wages had been 
stipulated i.c. fixed for him. Even for those taken away by robbers, etc. 
when their restoration has been found to be impossible, their price viz. 
the amount of money also has been laid down, i. e, has been declared 
to be given. 

1. Mr. Mandlik reads twelve, instead of thirteen. This 

expression has been interpreted as 12|; see note 1 on p, 1180 below. 

2. Mr. Mandlik translates thus : “ and he should restore the thing [ i. e. the 
animal ] to the owner. ” Apparently the word 554 in the text of Yajnavalkya has 
teen rendered as ■ the thing i. 0, the animal. ’ This, however, would not suit the 
context, as the ?-ule laid down in this verse is fppUyftble when the beast is lost. 

70 '■ 
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If the cattle die or are taken away by robbers through bis fault, 
for the watchman of the beasts, the fine is thirteen less by a 

half /.c. twelve pa%as and a half more, has been ordained to be taken by 
the King himself. By the use of the first cha, are included those which 
S have fallen, others than dogs. By the use of the word iw, 'however’, 
the Author excludes the punishment for the herdsman who reports 
a forcible taking away by robbers, tiger, and the like. That has been 
declared by Manu and Narada:® “But for an animal forcibly taken 
“away by robbers, the herdsman shall not be made to pay, provided he 
10 “informed the owner at a proper time and place’’. Brhaspati also : 
“ When he does not restore nor complain and report to the owner, 
“the herdsman is responsible for the fault, and is also liable for a fine 
*' ( to be paid ) to the King”. By the second use of cha, the Author 
removes the doubt about any rule of option owing to a simultaneity of 
15 punishments ( 164-165 ). 


20 


Sulapani 

Yajnavalkya, Verse 165 

When the beast is lost through the fault of the keeper, the fine is half 
by thirteen panas ordained for the keeper. To the owner, however, a 
money payment, and when the payment of money referred to in the text 
“ if the beasts have died or been lost through mistake etc.,” is impossible 
this text is for the payment of the price ( 165 ). 



25 While speaking of the cattle (generally), the Author speaks 
about a pasture-ground for cattle 

Yajnavalkya, Verse 166 

By the choice of the village, or by the authority of the kmg, a portion 
of land for the pasture-ground for -cattle ( should be kept ). The twice - 
30 born may always take from any place grass, fuel, and flowers like his own. 

Mitakshara : — Gramechchhaya, by the choke of the village, L e. by'^tbo 
choice of the inhabitants of the village regard being had to the large 
or small extent of the land, or by the King’s will, a cattle pasture- 

1. The Virmitrodaya interprets aa 

taking it as an relying upon the Variika viz. 

The author of the Mitakshara takes it 
as In regard to this, the editor of the Ohowkhainba reries says ip. 

Note 4 on p. 643-fTai; i 

2. Manu Ch. VIII. 233. 



Vdjnavalkyu Cti* X' 

Verses 166-167 , 

ground should be made ; i e. some good portion o£ the uncultivated 
land should be appropriated for the pasturage^ of kine and the like. 

A twice-born man, in the absence of grass, fuel &c. may, for the 
use of the cow, the (sacrificial) fire, and the Deity, take from anywhere, 
the grass, wood and flowers ( respectively ) without opposition, as if 
( they were ) his own. But fruits, he should take from an unenclosed 
spot only, vide the text of Gautama^ : “For the cow and the sacrificial 
“ fire, he may take as his own, grass, and fuel, as well as the flowers of 
“ creepers and trees, and fruit also, if they be unenclosed. ” 

This, moreover, supposes an absence of pre-occupancy; for, should 
a thing be occupied, property also vests by occupancy in others also 
besides twice-born men, as has been declared by the same^ Author: “A man 
“becomes owner by inheritance, purchase, partition, seizure, or finding.” 

As for what is again said in the text^ : “ He, indeed, who seizes 
“ grass, or wood, or flowers, or fruits without asking ( permission of the 
“ owner ) deserves (the punishment of) the amputation of his hand,” it 
applies to persons other than the twice-born, or where there is no dis- 
tress, or implies a purpose other than that of ( feeding ) the cows &c 

Suiapa^i 

Yajnavalkya, Verse i66 

At the option of the village i.e. of the villagers, a pasture-ground for 
the cows and the like may be made; or by the wish of the king, land. The 
twice-born may take grass, water etc. from all places, when there is no 
open forest, he may take like his own from places appropriated by 

others ( 166 ). 

Page 112 * 

Here is another rule being propounded to provide for the 
convenience of cows and other cattle for standing, sitting &c. 

Yajnavalkya, Verse 167 

A space of one hundred Dhamt^ in extent should he left between a 
village and the fields ; of two hundred, for a small town ; and of four 
hundred, for a city. 

1. B^amblmtta notices a difEerent reading* ^ for tlie protec- 

tion of cattle. 

2. Ch. XII. 25. in Anandasrama No. 28. Vol. IL Part I. Sacred books of 

tbe East p. 241. 8. Ob. X/31. 

4. Of Narada — Balambbatta. Colebrooke assigns it to Gaulama^ See p. 90 
Big. II. 5. A Dhams^ pole of four cubits. 


] 


Mitaksliara & Sulapani — Cattle-stand. 
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* : 1 J66-1G7 

Mitakfhara : — The space to be left between a village anti its fields 

should be one hundred Dhanm in extent on all sides, exempt from 

tillage. Kharvatasya, round a small town, with abundant thorny bushes 

growing in continuity ai’onnd it, the extent of the space should be 

5 two hundred. Nagarasya, round a city, with the concourse of an 

immense population, the intervening space should be, by measure- 

tnetit, more than four hundred 

Thus ends the chapter on 

‘ Disputes between the Owners & Keepers of cattlg. ’ 

10 ^ 

Viramitrodaya 

Indeed, when the (whole) region is absorbed by the agricultural fields, 
how can there be a provision for the cows to feed or to roam about, in 
all cases there being a likelihood of punishment ? So the Author says 
Yajnavalkya, Verses i66, 167 

15 Go/rflc/idro, ‘ the pasture-ground for cows ’, f. e. an uncultivated 

portion of land intended for the cows to roam about, should be deter- 
mined upon by the residents of the village or by the king at their option 
by regard to the vastness or smallness of the land. The twice-born, 
moreover, may take grass, wood, and flowers from all quarters, even 
20 from the portions of lands accepted as donations, saiawuif, ' like ene’s 
own ’, z. e. like from his own field. 

Having thus treated of the feeding of the cows, the Author provides 
for their roaming about viz. Dhanus-satdniti-a. hundred dhanus’ etc. A 
measure of four hands is a dhanus, a hundred of that in extent i. e, 
25 expanse, on all the four quarters, land to be left out in the ground inter- 
vening between the village and the fields. Kharvato, a place better 
than a village, but inferior to a town. For that, the intervening space 
should be two hundred dhanus, and for a town, four hundred dhanus 
space should be left between the fields. Moreover, that portion of the 
3 Q ground is utilised for the cattle to roam about and rest, therefore there 
is no penalty. This is the substance (166-167). 

Sulapai^i 

Yajnavalkya, Verse 167 

Four hands make a dhanus', a hundred of it make a prasldm. The inter- 
g. vening space between a village and the fields should be left on all sides 
for the cattle to roam. For a village of the type of khqrmta, where there 
are many artisans and agriculturists, twice the above. For a town, 
four times ( 167 ), 


Yd.ifMvalkyaCM..X\ "1 M.\ta\isha.rk—^fj 7 iauth(yrised sale. 118S 

Verse m i ’ 

CHAPTER XL 

Of Sale without Ownership. 

Now the Author introduces the chapter from Vyawahara called 
“ Sale without Ownership.” The characteristics o£ the same have 
been mentioned by Narada'^ : “ When a thing kept as a deposit, or 5 
“ the property of a stranger lost ( by him ), and found ( by another 
“ man ), or stolen articles are sold behind his back, it should be 
“ considered as a sale (effected) by another than the (rightful) owner.” 

In such a case what should be done ? So the Author says 

Yajiiavalkya, Verse 168 10 

The owner can recover his own ( property ) sold by a stranger ; the 
blame would be of the buyer it he buy not publicly. If he purchase from 
a very low man, in secret, at a very low price, and at an unusual time, he 
is ( considered ) a thief. 

Mitakshara :■ — Swam, his own, L e. property belonging to himself ; 15 

anyavikritam, sold by a stranger^ i. e- sold by one not the owner ; if he 
sees it, then he can recover, labheta, i. e. he should take it. Since the 
element of ownership is absent in the sale by one who was not the 
true owner. The expression “ things sold ” has been used to indicate 
by implication ‘ things given or deposited. ’ For these transactions 20 
are also similar ( in nature ) to a sale by one not the owner. An d 
hence has it been said^ : “ A sale, a gift, or a pledge made without 

“ ownership should be rescinded. ” 

The purchaser, moreover, becomes blameworthy if he buy aprakasite, 
not piibUcly, i- e- if he make the purchase in secret. So, if from a very 25 
low man, hinat, i-e- from one who cannot account for the acquisition of 
the thing by him, rahasi, in secret, i. e. in a lonely place, not ordinarEy 
resorted to ; hinamulyena, at a very low price, «. g. at a price lower than 
the original ( price ) of the thing itself, and vela-hme, at an unusual 
time, i- e. at a time which is other than the proper time, ( if ) he make gp 
a purchase, ( e- g- ) ab night or such other time, then in such a case, 
the purchaser is ( considered ) a thief, taskaral^, i. e. becomes liable to 
punishment like a thief. As has been said^ : “ When a thing which 

“ had been sold by another than the owner, has been recovered by 

1. Oil. VII-l. 2. By Katyayana, verseeig-Balambbatta. Z. By Narada-Ch. VII.2. 



1184 Sulapani & Mitaksiiara — •Purchaser's dtdy. iTy^Mamlkya Ch. Xl 

I Verses 16 S-m& 

“ the owner, he ma}' keep it. One purchasing openly is blameless; 
“ but a clandestine purchase is equivalent to a theft by the purchaser.” 


S'hlapani 

Yajnavalkya, Verse i68 

5 If one’s own property be sold by another without his consent, the 
former owner should get it back; the blame would be of the purchLer, 
if the purchase be made not in the open. So also, ‘ from a very 
low man,’ such as a or the like, who is not likely to have the 

amount; and even from one who is likely to have the ( required ) amount 
10 if purchased in a deserted place, for a very small price, and at a time not 
proper for a purchase, one may get back the sold commodity from the 
hands of the purchaser; and the purchaser also is regarded as a thief (168) 


What should be done by the purchaser when charged by the 
owner? So the Author says 

15 Yajiiavalkya, Verse 169 

Having found goods lost or stolen, he should cause the taker to be 
apprehended. If time and place prevent (it), he shall himself apprehend 
and hand him over. 


Mitakshara : 


20 


25 


30 


Shrikara^s inter- 
pretation. 


-A thing lost or stolen, belonging to another having 
got by sale or otherwise, ( the purchaser ) should 
cause the robber to be airprehended, hartaram naram 
grahayet, by persons expert in detecting thieves, 
for his own exhoneration, as well as for the enforcement of the kind’s 
penalty. If, however, he has gone to an unknown region or is dead 
in course of time, and it is not possible to get at the original thief 
then even without producing the seller, he should himself make over 
that thing to the owner who had lost it. And he is discharged from 
all liability by doing so much. Thus has ( this text ) been explained 
by the venerable Srikara. 

But it is improper. For, having regard to the text^: “When the 
“seller is pointed out there is exhoneration ” there would be the fault 
of repetition. So this text is being explained otherwise. 

The portion of the text “(having found) goods sold, stolen &c.” 
is a course prescribed for the owner of the lost thing. (Thus) Havinp found 
1. Of Y^fi. II. 170. p. 1185 1. 21. ~ 



'^y^rses^l 69 -- 170 ^ ] Mitakfhara & iuXapani-— After tJw thief is found. 1185 

asadya, i. e. recognised a thing while the same is in the hands of the 
purchaser, which belonged to himself, and which was either lost or 
stolen, he should cause harlaram, i- j?. the seller to be appre- 

Page 113* hended by the police or others. If time cmd place 

prevent^ desakalatipattau, i. e. if there is ( danger of ) 5 

waste of time, i- e, if there is danger of his running away even before 
the time a complaint is made to the police on account of their not 
being near, he shall himself apprehend, swayameva grhitwa, and hand 
over, samarpayet, to them. 


Sulapani jq 

Yajnavalkya, Verse 169 

The owner also having obtained wa#i!dpc[Ar;aOT, ‘ the property which 
was lost or taken away,’ should cause the person taking it, to be arrested 
by the hands of the officers appointed for recovering stolen property. 
When the officers for recovering stolen property are not available at the 
place, and it is impossible to protect the property until the time of their 
being brought over, then he should himself take it and make over‘ ( 169 ), 


What should be done after tiie robber is apprehended ? So the 
Author says 

Yajnavalkya, Verse 170 

When the seller is pointed out, there is exhoneration- The owner re- 
ceives his thing; the king, the fine; and the buyer his price back, from him 
who sold it. 

Mitakshara: — If such a buyer, when apprehended says ‘ I have not 
stolen it, but I have purchased it from another then of him le- of the q- 
buyer, vikreturdarsanamatrena suddhih, there is esihomraimi merely hy 
poiniiny out the seller- And then he will not be charged (as a party defen- 
dant) ; but the suit will proceed between the seller pointed out by him 
and the owner who had lost the thing. As says Brhaspati- : “ When the 
“ original taker is produced, the buyer should in no case be sued. But 
“ a suit is ordained between the original taker and the owner who had 
“ lost the thing. ” In that suit, if it is found that a sale was 
made by one who was not the owner, then the man who sold, vikrela, 

1, is obviously not a good reading, 

See Balamablitti p. g84 II. 9-11, 
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Mitakshara & Sulapani — Unopen purchaser Ch. Xi 

i. e. the seller, of it, tasya, i. e- of the thing lost or stolen, such as a cow 
&c., — from him the owner i. e. the one who had lost the thing \vili get 
back his thing, drawyam ; nrpakha, and the Icing also, a fine propor- 
tionate to the ( degree of ) offence, aiid kreta cha, the Imger also, will 
5 obtain mulyam, the price, ( paid by him ). 

If, however, he happens to have gone to another ( part of the ) 
country, then time should be allowed for his production, regard being 
had to the number of Yojanas^ ( lying between ) : vide the text- : 
“ Either the purchase should be made in open ( market ), Or the 
10 “ original seller should be made over. In such a case, time should be 

“ given to him ( i e- the buyer ) for the production of the original 
“ seller according to ( the distance of ) the road- ” When, however, 
he is not able to produce the original seller on account of his not 
knowing the place (where he has gone), then he becomes eshonerated 
15 only upon justifying the purchase, vide the text^: “If the seller 
“cannot be produced, the buyer should be made to justify the 
“ purchase. ” When, again, he does not justify the purchase either 
by ( the testimony of ) witnesses or by an ordeal, nor does he point 
out the original seller, then he himself becomes liable to punishment, 
20 vide the text of Manu^ ; “ The defendant not pointing out the original 
“ seller, nor justifying the purchase, should be ordered to pay the 
“ amount to the claimant as claimed by him, and also to pay a fine.” 

Sulapani 

Yainavalkya, Verse 170 

25 Of the purchaser, the exhoneration becomes established at tlie 
appearance of the seller. This is in regard to an un-open purchase. As 
says Brhaspati : “ Either the purchase should be made in open, or the 
“original should be made over. Time also should be given for the produc- 
“tion of the original by regard to the extent of the distance.” ‘Original’, 
gQ L e. the seller; the original owner, should take the property. In the case 
of a purchase not in the open the king shall recover a penalty from the 
purchaser. The purchaser should recover the price from the seller. 

1. A yojana is 4 kosa = 8 miles. 

Of Katya/ana, verso 815. Bajambhatta, 

3, Of Katyayaea, verse 618, Balambhatta. 

4, Not found in Manu. ;Tiie Auttop of May^kha and others assign it |q 
K aty^yana, verse 61^, 
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If a purchase be made in the presence of an assemblage of tradesmen, 
it need not be paid over to the owner either, So says Marichi : ‘ “ What 

“was purchased in the presence of an assemblage of tradesmen, or was 
“known to the king's officers; what was purchased from one whose where- 
“abouts are not known, or where the seller is dead; in all these cases, the 5 
“owner should pay half the price and get back his own property. In such 
“a case, under the law, half of both is taken away. For a purchase from 
“one who is not known, there is a fault, as also in keeping it” ( 170 ). 


It has been said that “ The owner can recover his own ( when ) 

“sold by a stranger. ” What should be done by one who wishes to 
recover it ? So the Author says 

Yajnavalkya, Verse 171 

Proof of a thing lost must be made by the evidence of the source of the 
acquisition, or of possession ; otherwise, on failure of proof by him, he should 
be made to pay the king a fine equal to the fifth part. 

Mitakshara:' — Agamena, by (the proof of } the source of acquisition, 15 
e.g. by inheritance, purchase or the like, or also, upabhogena, by 
possession, i e. by proof thereof, e- g. “This was my property and the 
‘‘same was lost and recovered &c” must be made bhavyam established 
)>y the owner of it. Anyatha, otheridse, he. if the owner do not make 
out (his case), panchabandho, a fifth part, i. e. a fifth portion of the lost 20 
thing, should be paid by the owner of the lost thing as fine to the king. 

Here, moreover, the' order^ ( of proof ) should be as follows : The 
original owner should prove the thing (claimed to be) lost as being his. 

Then the purchaser, in order to obviate the charge of theft, as also that 
he may get (back) the price (paid by him) should produce the seller. Ifi 25 
however, he is unable to produce him, then for exhonerating himself 
from any charge, he should justify the purchase, and make over the 
thing ( which was ) lost to the owner. 


Viramitrodaya 

Now begins the portion of Vyawahdra known as Sale without 30 
Ownership. 

Yajnavalkya, Verses i68, 169, 170, *71 
His own property sold by another who was not the owner, the 
owner gets back from the purchaser, as a sale by one not the owner gg 

1. To tile same effect is Brhaspati, see Oh. Sill 7-9 

2. See Katyayana verses 613, 614; Apararka p. 777. 

n 


1188 Viramitrodaya— Transactions open to attack, f" ttjjiavalkya ch. X! 

cannot invest the purchaser with the right of ownership. The 
purchaser, moreover, when the purchase has not been made openly, 
would be guilty of a fault which will bring on punishment. For an 
open purchase, however, there would be no penalty, vide the text of 
0 Manu* : “If the original cannot be produced, the purchase being open, 
“the buyer is exculpated and should not be punished, and be let off 
“by the King; but the (original) owner who lost the property shall 
“get it back. ” 

Similarly, Mndt, ‘from a very low person’, as to whom there could 
10 be no possibility of the right of ownership of the article being in him. 
Also rahah, ‘in secret’, in a lonely place, and Mnamulye, ‘at a very low 
price’, for the payment of a comparatively small price; for such a purchase 
the purchaser should be punished as a thief. By the use of the word cha, 
are included sales by slaves and the like. That has been stated by 
15 Narada®: “One purchasing from a dependent not authorised by the owner, 
“ or from a disreputable individual, in secret, at a very low price, at an 
“ improper time, incurs liability for the same offence” (168). 

Of the owner of the lost property, when the article which was taken 
away was found by the owner, the purchaser who had got it by purchase, 
20 when charged by the owner, should cause the person who had taken 
it away, to be arrested by the officers of the state or the like. So sa5’-s 
Narada® : “ The purchaser should not conceal the source from which 
“he obtained it; he becomes exhonerated by (pointing out) the source 
“of it. In case of prevarication, he becomes equally guilty, and incurs 
25 “the entire penalty for it ( the offence )”. ‘In case of prevarication’ 
i. e. for concealing the origin ( of his acquisition ). If time and the 
place do not permit, and in the absence of the state officers or the like, 
when charged by the owner, the purchaser may himself hand over the 
seller to the owner (169). 

30 Here the reason ; vikretfdarkandt, ‘by pointing out the seller’, I e. 
by pointing ( him ) out to the owner, there is ‘ exhoneration’, suddhiJi, 
of the purchaser, i. c. absence of the guilt inducing a penalty. The 
word cha, ‘ and ’, has the sense of tu, ‘ however ’. 

Thus vikrayil^ih& seller’, i.c. of that article — since lasmdl, ‘ from 
g- him’, i,c. from the one pointed out by the purchaser, stodmino ‘the owner,’ 
dravyam, ‘the article’ ix. that which was the subject-matter of the pur- 
chase, kretd, ‘the purchaser’ also, its price, and the King also obtains 
the penalty in accordance with the (magnitude of the) guilt (170). 

1. Oh. 2. Oil. Vir. 3 . ' ~ 

8. Ch. Vn. 4 for :r the print reads ^ ^^-which is correct and has 

l)een adopted in the translation- 
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Verses JSS' 17.1 | , ' * , 

It has been stated (above) that he obtains. There, if the right of 
ownership is established by the owner, then it would be so; the Author 
s:iys, Agamcneli, ‘hj thQ source etc.’ The lost property, should be 
established to be of his ownership by ( the proof of ) the source of his 
acquisition, such as acceptance as a donation etc., or by ( the proof of ) 5 

possession; or by any other than these i. e. by other' means of proof. 

Tena, 'by him’, 2. c. by the owner of the lost property, if there the 
right of ownership is not established, paflchabandhah, 'a fifth part’, i. e. 
a penalty equal to a fifth portion should be levied by the king. In some 
books the reading is panchamdmsah. When the reading is ‘to the king’, 10 
in the dative case-ending, the supplement is ‘ should be given ’. 

Here, this is the result. An article sold by one not the owner, 
should be established by the owner to be of his ownership at that time. 

By th: purchaser also, an open purchase should be established for 
immunity from the punishment by the king ; and to the owner also .j 
must be pointed out by him the seller. From him he should recover 
back his own purchase money, and should make over the article under 
purchase to the owner and cause a penalty to be paid to the king. In 
the case of an impossibility to produce him, however, then not the article 
(itself) to the owner, but the entirety or half (of the price) must he pay 
to the owner. That has been stated by Katyayana® : “ Should the 
“owner of the lost article establish it as his own by (the evidence of) his 
“kinsmen and by proving that it was neither given, abandoned, or sold, 

“the owner gets his own back.” 

Brhaspati^ ; “ When a purchase was made before an assembly 9^ 

“of merchants, and was known to the king’s officers, but was purchased 
“from a person of unknown habitation, or where the seller is dead, the 
“owner, upon paying half the price may recover his own property.” 

It may be said that it has been stated before “ If the original 
“cannot be produced ”, and the subsequent text is “ when the seller is 
“in a foreign country ”, but thus there is no contradiction ( 168 - 171 ). 

Suiapani 

Yajnavalkya, Verse 171 

Agamem ‘ by the source of acquisition,’ such as a gift or other means 
of acquiring wealth the owner of the lost property should establish ( his 
title to ) the lost property, AtonyatM ’ Otherwise ’ i. e. if the owner of the 35 
lost property does not prove, a fifth portion should be taken by the king 
as penalty ( 171 ). 

1. V iramitrodayti admitsother means. Both Vismmpa and Apararka, 

however, construe alonyatha as eTfT: spBUipTiqvjfsfi etc.-and shut out any 

other means of proof, see Apararka p. 776. 

2. Verse 014. 3. Oh. Xill. 7-8 
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The Author mentions a rule regarding one who shieids a robber 

Yajnavallsya, Verse 172 

He who receives from the hand of another, a thing stolen or lost, 
without informing the king, shall be fined ninety-six panas. 
a Mitakshara : — Hrtam pranashtam, a thing stolen or lost, and lying in 

the possession of the thief &c., he who takes it back forcibly or by 
similar means saying ‘this man has stolen my thing’, without in- 
forming the Mng, such a one shall be fined six and ninety panas ; 
as he becomes guilty by shielding the thief. 

Paub 114* ^ — 

10 Viramitrodaya 

For one who not being the owner and sells, for a purchaser from 
him, and for the owner who shields these, the Author states a penalty 

Yajfiavalkya, Verse 172 

Should be punished. By the use of the word tu, ‘however’, when 
information is given, the Author cuts off the penalty (172 ). 



Sulapa^i 

Vajnavalkya, Verse 172 

Hrlam pTwriashatam wd., ‘A thing which was either stolen or was lost,' 
if one takes it from the hand of the thief etc. saying ‘this is mine,’ without 
20 informing the king, such a one should be punished; as he becomes guilty 
of shielding the thief (172). 

The Author mentions a rule regarding a thing recovered by the 
king’s officers 

Yajfiavalkya, Verse 173 

A thing which was lost or stolen, and which had been recovered by 
the customs officers or by the local watchmen, the owner may take away 
within one yem*, (and) after it, the king. 

Mitakshara : — When, however, a thing lost or stolen, has been pro- 
duced before the king by the officers of customs, or by the watch- 
men of the place, then, if the owner of the lost thing appear samvat- 
saradarvak, within the period of one year, he shall get the thing 
(back). After the lapse of one year, however, the king shall take it. 

The king also should cause a proclamation to be made among the 
people, about the thing brought by his officers, and preserve the 
35 same for one year. As says Ganlama^ Those who find lost (pro- 

I. Ch.X.36-3f. 




Yijfi a valkija , Cb^ 

¥er$es 178-17 4 

perty ) the owner o£ which is not known, shall announce it to the 
“king. The king shall cause it to be proclaimed, and hold it in his 
“custody for a year.” As for the other rule stated by Manu’^ 
i-h - “ Property, the owner of which has disappeared, the king shall 
“ cause to be preserved as a deposit for three years; within the 
“ period of three years, the owner may claim it, after that, the king ^ 
“ may take it”, it refers to the property of a Brdhmaiia who is more- 
over well versed in the Veda and is of good conduct- The deduction 
of a sixth part has been stated by the same Author^ : “Now the king 
“remembering the duty of good men, may take one-sixth of proy>erty 
•‘lost and afterwards found, or a tenth, or at least a twelfth-” The 
sixth and other parts should be ’understood to be recovered ( accord- 
ing as the thing is claimed ) during the third, second, or the first 
year respectively^. This moreover has been explained before. 


^•^Mitakshara & Sulapani-When found by stale officers. 1191 


Sulapa^i 

Ya|navalkya, Verse 173 

Property which was lost being taken away by thieves etc, and was 
recovered by the customs officers etc. that the owner may take within one 
year. Afterwards, however, the king. As to what had been stated by 
Manu’ and others viis., “ Property the owner of which has disappeared 
“ the king should cause to be preserved as a deposit for three years ”, that 
has reference to gold and other durable property ( 173 ). 


15 


20 


The Author mentions an exception to the rule stated by Manu 
regarding the retaining of a sixth or other part, in the case of parti- 
cular chattels 

YajnavaUsya, Verse 174 

The owner of a beast having single hoofs should pay four panas, 
five for men, and two each for a buffalo, camel, or a cow, and a fourth each 
for a goat or a sheep. 

Mitakfhara : — Ekasaphe, an annimal having a single hoof, e. g. a 
horse &c., if lost and found again, its owner should pay the king as 
a fee for its protection four panas* Manushe, for men, i. e. if the thing 
be a human being, five panas. Ajavike, for a goat or a sheep, however, 
one-fourth ( of a pana ) for each, F<yr a bv^alo, a camel or a cow, as 

1. Oh. vm. .30. 2. Manu Oh, V.IH. 33. 

3. Balambhatta explains that the order here referred to is inversely to the 
original enumeration, so that for the first year ^J^th part, 2nd year and for 

the third year ^th part may be taken. 


1192 Mltakshara, Vira. & iula.— Special Buie, r T&jnavalkm Ch. XI 

• ■ I Verses 173-174 

charges for protection, he should pay two panas for each bead. Thus is 
the rule to be construed in reference to all. Although the goat and the 
sheep are mentioned together in a conjunct compound ajavikam, still 
by the force of the repetition in the expression ‘one-fourth, one-fourth 
5 each’ the meaning deducible is that it refers to each individually. 
Here ends the chapter on “ Sale by One Not the Owner.” 


Viramitrodaya 

If the lost article is not brought back by the owner, but on the 
other hand by the king’s officers, in such a case the Author states the 
10 adjustment 

Yajnavalkya, Verses 173, 174 

By the customs officers, or by the local watchmen, dhrtarn, 

‘ recovered property which was lost, was recovered, that should be 
preserved by the king for one year; within that period if the owner 
who had lost it establishes it as his, he shall take i. c. get it. Parato, 

‘ after it i.e. after a year, the article for which the right of ownership 
of( any ) other has not been established, the king may take (173). 

The Author mentions the charges for the preservation of lost 
property. 

20 Ekasaphc, ‘for animals with one hoof’, such as horses and the like, 
on the property being lost, four panas, to the king, shall the owner of 
the lost thing pay. When, moreover, the lost article is a human being, 
five panas. For supervision in connection with the buffalos and cows, 
two for each; and for goat and sheep i. c. for a he-goat and a ram, one 
25 should pay a quarter of pa-iia for each. 

“The lost property which was recovered, the king shall (keep as a) 
“deposit for three years. Before ( the spring of ) three years, the owner 
“may take ; afterwards the king may take’’. This text ;of Manub how- 
ever has a reference to the ( property of a ) Bralunana learned in the 
30 Vedas and of illustrious character; the present text is in regard to cases 
other than that, and thus there is no contradiction (173-174). 

Thus ends the chapter on Sale without Ownership. 


Sulapani 

Vanjavalkya, Verse 174 

35 Ekasaphe, ‘ in regard to one-hoofed animals,’ such as the horse etc., 
when lost and recoverd by the king, one should pay four pancas { to the 
king ) for its preservation {174 ). 

Thus ends the Chapter on Sale without Ownership. 


1. Ch. vm. 30 . 
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CHAPTER XII. 

Of the Resumption of Gifts. 

Now is being expounded the Chapter of Law called Gifts, whicli 
has obtained a twofold designation inz. the Resumption of a gift or Non- 
resumption of a gift, according as the parties concerned resort to ways - 
which are proper or improper. Its characteristics have been stated by 
Narada^ : “ When a man wishes to take back a thing which he has not 
“ properly bestowed, it is called a resumption of gifts, a title of law.” 

That 'title of law wherein having bestowed a chattel not properly, 
asamyak, i e- by means not laid down as proper, a man wishes to recover 
it back, ( that title ) is called “Resumption of Gifts”, ie. that transact- 
ion of gift where there is resumption of that which had been given. 

And by having resort to legally prescribed methods, its converse in 
the same title at law comes to be known as Non-resumption cf 
gifts. That title at law called the law of gifts in which there is 
non-resumption or non-retaking of what had been given, is called the 
“Non-resumption of gifts.” That, moreover, is fomdold, having 
regard to its division into what may be given and 
Page 115* what may not be given : As says Narada^,: “What 

“may be given, and what not, valid gifts, and invalid 20 
“ gifts; thus the law of gifts is declared ( to be ) fourfold in judicial 
“affairs ” There, by ‘ What may be given, deyam, is expressed to be 
that which can be a fit subject matter for an unforbidden transaction 
of gift- i^By ‘What may not be gvfexx adeyam is indicated that which 
is unfit to be given either on account of its being not one’s own 
property, or its being prohibited (as a thing to be given). That, on 
the other hand, which had been given by one in full possession of his 
faculties, and which cannot be revoked, is called ‘a valid gift’, Battam- 
And ‘ an invalid gift,’ Adattam is described to be that which may be 
taken back. With a view to describe this in brief, the Author says 

Yajnavalkya, Verse 1T5 ^0 

One's property may be given, without detriment to the family. 

Mitahshara: — Swam, one’s property, i e. his own kutumbavirodhena, 
vuiJioui dep'iment to the family, i. e. without impediment to the family 
i.e- so much only should be given as may remain after (providing for) 35 
the maintenance of the family. Since its maintenance is a necessity. 

1. Oh.IV. 1, . 2, Oh. IV. 2, 
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Mitakshara, iu\a.-“Whai may & may net be given. 


f^Y&jnavalkya Ch. XII 
I Verse 175 


For says Manu^ “ Aged parents, a chaste wife, and an infant 
“son, should be maintained even by doing a hundred misdeeds; ” 
so said Mann. “ Without detriment to the family”-by this the 
Anthor points out one class of things which may not be gh^en. 

5 “One’s property one may give”-by this also, the unendowable 
character of the five kinds of property viz, the Anv&hita^ and Ysichitaka 
deposits, as well as a pledge, a joint property, and a Nikshepa deposit 
has been indicated by the method of negative^ reasoning. As to 
the eightfold character of things not liable to be given which has 
Id been mentioned by Naradah “ An Anvithita deposit, a Yftchitaka, a 
“pledge, a joint property, a deposit, a son, a wife, the entire property 
“ of one who has offspring ( 4 ). These have been declared by the 
“ revered sages as inalienable even in times of exteme distress; as 
“ also that which had been promised to another ( 5 ). ” This test only 
j intends things which are inalienable ; and not as indicating an absence 
of the right of ownership, as the right of ownership exists over a son, 
a wife, the entire property, and that which had been promised. The 
nature of Anvfthita and the rest has been already explained before®. 


Sulapani 

9 Q Yajnavalkya, Verse 175 

When there is no wife or son, one may give what is his without 
detriment to ( the interests of ) the family. When, however, sons etc. 
exist, the entirety should not be given. What has been promised to one 
should not be given to another. 

„ In a period of adversity, sons etc. may be given; so says Katyayana 
^ “ Either in a sale or in a gift, must not be given when unwilling. In 

“times of adversity however, a gift or even a sale may be.” 

‘ Unwilling ’ i. e. the sons and the rest. Even there, an only son must 
not he given, vide the text of Vasistha"^ — Never, however, should one 
gQ give an only son” ( 175 ). 

1. Not found in the printed edition of Mann. 

2. See pages 840, 841 above, for an explanation of these terras as given by 
Vijnanesvara himself. 

8 . The method of reasoning i. e. fay an opposite way. See note 3 

page 707 above for a fuller explanation of this term and also of the corresponding 
term The meaning is that by saying that one should give what i.s his 

owp property ”, a necessary implication is raised against the gift of things 
which are not held in the right of full ownership, i. e. over which the donor has 
only a partial right. 4. Ch. IV. 4-5- 5. i.e, on page 101 text and p.840 tr.above. 

6 , Verses 638, 639, 7. Oh, XU 3. 



^ Mitakshara — A wife and son nci to be. gifted, 119S 

By^ reason o£ the text “One’s property he may give ”, an 
occasion might arise £or the giving away o£ a wife and a son and the 
like- With a view to obviate this, the Author says 

Yajnavalkya, Verse 116 

Except a wife and a son. Nor, when there is progeny, his entire 5 
property ; as also what had been promised to another. 

Mitakshara : — except a wife and a son, i e. exclud- 
ing the wife and the son, he should give his own property ; and 
not a wife or a son. This is the meaning. Similarly, when the son, 
grandson and similar anvaya, progeny, exist, the entire property he I'O 
should not give ; vide the text^ : “ Having begotten sons, he should 

“ duly initiate them, and provide for the maintenance of these. ” So 
also, gold &c., anyasmai pratisrotam, ichn promised givQn) to 

another, should not be given to any other. 


Having thus mentioned property which may be given, with the 15 
exception of a wife and a son, the Author mentions in that context, 
the rule that property which is not alienable should be accepted by the 
donee in public 

Yajnavallsya, Verse 116 ( 1 ) 

^Let the acceptance be public, especially of immovable property. 20 

Mitakshara:— Taking over is pratigrahah, acceptance. That should 
be made prakasah, in public, with a view to obviate any dispute. And 
sthawarasya cha viseshatah, especially of the immovable', the acceptance 
should be made only in public. As it is not possible to prove its 
possession (by the donee) as can be done in the case of gold and other 25 
movables, — — 


1, The right of ownersMp being undefined. 

2. See Kalgavda vs Somappa^ 'Bom^ 669 at pp. 674, 687^ where 
Ohandavarkar J. has disenssed this passage and its bearing upon the relative rights 
and positions of a son and a father in a Mitakshara family. 

S. Of Mann — Balambhatta. 

4. See Harjivan vs Naran 4 Bom. H. C. B. A. 0. J. 31 at p. 34 and also 
Kalidas vs Kmihga Lai 11 I, A. 218 at p. 230 where this passage has been 
translated by the court. 
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119() A gift wml be completed, 

Having thus referred to a subject which only arose incidentally, 
the Author proceeds further with the subject under discussion, and says 

yajnavalkya, Verse 176 (2 ) 

^Whatever is promised ( to be given) shall be given: Having once . 
5 given (it ), let him not resume ( it ). 

Mitaksharat — Deyam pratisrutam chaiva, whatever has hem promised 
to any one as a religious charity, wws# necessarily he to him, 
iP the other does not swerve from ( the path of ) religion. If, how- 
ever, he swerve, then it should not be given. As Gautama^ has stated : 

_ 10 “ Even if he may have promised, he should not give it to one who 
“ has irreligious associations 

Datwa napaharet punah, lohat had been given, let him not reswm iU 
. From this it follows that whatever has been completely given accord- 
ing to law, should not be resumed in ( the case of ) all the seven 
15 classes ( of valid gifts). But should be confirmed 

Page 116 * in that condition ; but also that, what had been 

given in an illegal manner must be resumed in 
( the case of ) all the sixteen kinds of invalid gifts- 

Narada^ also having premised that "Valid gifts are of seven kinds, 
20 “ and invalid gifts of sixteen kinds ” has dealt with the characteristics 

of valid and invalid gifts thus : “ The price paid for merchandise, 

“ wages, ( a present offered ) for an amusement, ( a gift made ) from 
" affection, or from gratitude, or as a woman’s® Sulka, and a respectful 
" gift, are the seven kinds of valid gifts ” ( 8 ). 

25 , Invalid gifts are the following (sixteen) : “ What has been given 

by one under the influence of fear, anger, sorrow, sudden excite- 
" ment, or pain ; or as a bribe, or in Jest, or fraudulently, under false 

1. See Ghelahhai vs Uderam, 36 Bom. 29 at p. 35, wliere Cliandavarkar J. 
lias translated this passage. 

2. Tliis translation di:ffi6rs from that given by Chandavarkar J. in 36 Bom, 
at p. 35. The translation given there is obviously not in conformity with the 
text of the Mitakshara, which makes it a condition precedent for the completion 
of the gift, that the donee should not swerve from religion, 

3. Oh. IT. 23. . 

4. Oh. lY. 8-11. See Harjivam vs NaraUf 4 Bom. H.C. E. A. 0. d. at p;33. 

5. See p. 1135 note 4. 
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“ pretences ( 9 ) ; Or by a child, or by a fool, or by a person not his 
“ own master, or by one distressed, or by one intoxicated, or by one 
“ insane ; or in consideration of a reward thinking ‘ This man will 
“ ‘do me some service’ ( 10 ) ; and also that which was given to an 
“ unworthy person thought to be worthy, or for an unlawful purpose; 5 
“ whatever gift has been made through ignorance ( of real facts ) is 
“considered as an invalid gift.” 

The meaning is this : What has been paid as “ the price for 
“ merchandise ” %• e. a thing bought. “Wages” i. e- the salary paid to 
one who had done work. “ For amusement ” e. given to the bards, 
singers and the like. “ From affection ” i.e- given to daughters, sons, 
and the like. “ From gratitude ” i. e. to one who has conferred any 
obligation ; given by way of repaying the obligation. “ A woman’s 
“ S^ulka*” i. e that which was given to the relations of a damsel for 
( bringing about the ) marriage. And “ a respectful gift ” «. what 15 

was given and the result of which is not^ observed (in this world )! 
These seven kinds of gifts are valid gifts, and must not be resumed. 

^“Through fear”, what was ^ven to the keepers® of prisoners &c. 
“'Under the influence of anger ” e. vrhat was given to another ('as 
an inducement ) for removing his enmity towards sons and ' the like. 
What was given in pangs of grief caused by the separation of a son 
or a similar cause. By way of a bi'ibe ” «. e. given to persons in 

1. i. e. not having tangible results in this world. 

2. For a lucid explanation of the quotation from Narada see Asahaya’s com- 
mentary of Narada on this passage and translated by Dr. Jolly at pp. 129-130 ,f ,’' 
( notes ) of Vol. XXXIII of the Sacred Books of the East. 

3. q^HTfrif-This term is indicative of persons of dangerous character, such as 
rogues, ruffians &c. Asahaya explains it as follows:-" e.jr. if an honest man promises 
one hundred drachmas to a ruffian who addresses him, while he is passing through "a 
forest, with the words, "If thou givest me one hundred drachmas, thou shalt live. 
Otherwise thou shalt die.” 

Balambhatta suggests as an example, ‘gifts’ promised or given to the jail 
officers &e. 

4. See Shri Sitaram Pandit vs Skri Harihar Pandit 35 Bom. 169 at p.' 180 
per Ohandavarkar J. where this passage has been translated differently thus-: 
‘Something paid to a person bound to do an act, with the object of removing an 
obstacle to the performance of his duty;’^ While Vijnanesvara’s explanatiop 
obviously refers to a gift made to a person in authority, with a, view to removing 
all obstructions to the successful termination of the matter under cohsidefation. 

To the same effect is Asahaya. . ■ ■ 
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authority for the removal of obstruction to (one’s) business. 
“In Jest e. what has been, as a fun, given. Even (when) one 
man gives his own property to another and that other also gives his 
to him. This is “ a fraudulent gift. ’’ “ Under a false pretence ” i- e. 

5 ( where) intending to give one hundred, he stipulates for a thousand, 
and gives. ‘ By a child e. by one who has not attained the age 
of sixteen. “ By a fool ” i. e. by one who is ignorant of the popular 
usage. “ By one who is not his own master ’’ e. g. hj a son, a slave, 
or the like. “ By one distressed ” e- g. by one diseased &c. “ By one 
10 “intoxicated” i- e- by one intoxicated by some intoxicant. “ By one 
“insane ” ^. e. by one who is overpowered by an insanity such as that 
brought on by air &c. “Griven in expectation of a return” e- g- (where a 
gift is made in the expectation that) ‘he will bring about the accomplish- 
“mentof my object’. Given to a man who is not versed in (all) the four 
iiS Vedas, on his representing that he was versed in the four Vedas. Given 
to one, who having obtained a gift on his representing that he would 
perform a sacrifice, but who appropriates it in gambling and similar 
other acts. Gifts of these sixteen kinds as enumerated above are 
invalid even if they were (completely) made; since these can be 
IQ resumed. 

The invalidity of a gift made by ‘one distressed’, attaches to 
such as are those other than relating to religious purposes : Since 
Katyayana has observed : “ If a gift^ be promised by a person whether 
“ in health or in distress, for a religious purpose, and he die without 
25 “ making it, his son should be compelled to make it good; of this 

“ there is no doubt.” 

Moreover, here is another text which is expressed in a concise 
form, but which is common to all (kinds of) disputes: Says Manu^: 
“ A fraudulent pledge or sale, a fraudulent gift, acceptance, and any 

1. Bee Ghehbai xs Udsram ZO Bom, 29 at p. 35. Wiiere Ohandavarkar J. 
observes, The word son is here merely illustrative and stands for any one who 
inherits or takes the promisor^s property. These are monitory, not mandatory 
textS 5 but the principle underlying them is that, where a Hindu^ who has directed 
a trust of his property for a religious purpose, dies before giving effect to it^ 
Hindu Law authorises his heir to take steps for carrying out his directions, after 
recovering the property from a trespasger^\ 2. Oh. Vill. 165 
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Verses 175-176 (S) I * 

“ transaction where he detects fraud, he { i. e. the judge ) shall annul 
“the whole of such (transaction).” means fraud- The meaning 

is, that by every kind of fraud intended to be px’actised (in future ), 

( if ) the transaction of pledge, sale, gift or acceptance &c- were 
brought about, upon the discovery of that fraud, these transactions 5 
of sale &c should be declared null and void. For him, moreover, 
who accepts any of the sixteen invalid gifts, and also for him who 
bestows any of the seven kinds which ought not to be given, a penalty 
has been declared by Narada^: “He who accepts an invalid gift 
“through avarice, as also he who bestows one which ought mot to 10 
“be given, the donor of the unendowable thing deserves punishment, 

“as also the acceptor of the invaild gift”. 

Here ends the chapter on the Resumption of Gifts. 

Viramitrodaya 

Now, the chapter of Vyawahara known as non-deiivery of gifts: 15 
“ Now, what may be given, and what not, valid gifts, and also invalid 
“gifts, thus the law of gifts is declared to be fourfold in judicial matters”, 
the Author expounds this text of Narada® 

Yajnavalkaya, Verses 175, 176 

Smam ‘ one’s ’, i. c. of one’s own property, excepting the wife and 2O 
the son, without detriment to the family, i. e. the family which must 
necessarily be maintained, ‘ may be given ’. The meaning is 

that what may remain after ( providing for ) the maintenance of the 
family may be given. 

Having, thus stated what may be given, the Author states what 25 
may not be given. When there is progeny i. c. when the son, grand- 
son and other descendants exist, sarvaswam, ‘ the entire property ’, 
should not be given. Anyasmai yatpratisrutam, ’ what has been 
promised to another ’, i.e. what has been agreed to be given; that should 
not be given to one in excess of that. By the use of the word cha, 3Q 
‘ and also ’, are included other things not to be given stated by other 
Rshis. So also Brhaspati “ Common property, sons, wife, a pledge, 

“the entire property, a deposit, things borrowed, and similarly what has 
“been promised to another, thus the property which may not be given 


1. Ch. IV. 12. 
3. Oh. XV. % 


2. Oh. IV. 1. 
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“is declared to be of eight sorts ”• “ Common property ” i. c. having- 
several owners ; of the son and the wife, they are not to be given only 
when they disagree. Vide the text of Katyayana : “ The wives and 
“also sons, however, must not be subjected to sale or gift when, ( they. 

.5 “are ) unwilling ; the entire property, however, one may utilize for 
“oneself. In times of adversity, however, may be made a gift or even 
“a sale. ” As regards consent, moreover, Vasi^htha' states a special 
rule : “ Not, however, an only son should one give, or accept as a gift. 
“He indeed is for continuing the line of the ancestors. Nor should a 
10 “woman either give or accept a son excepting with the permission of the 
“husband.” ‘ Excepting with the permission ’ is connected with the 
giving only. In regard to acceptance, by reason of non®-existenee, even 
when there is no permission she having the right thereto. Here accord* 
ing to Smrtisara: “ By acting against what is prohibited leads to irreli- 
15 "gion^ , and not that the donation or^ gift is not accomplished, in the 
“case of the gift of an entirety of property or the like 

Brhaspati^ states the varieties of gifts: “ Wages, for the® 
“pleasure, the price of merchandise, the woman’s sulka, (that given) to 
“a benefactor, and through reverence, kindness, or affection, thus are 
20 “stated the eight varieties of valid gifts. ” 

Narada'^ mentions : “ What was given under the influence of 
“fear, anger, sorrow, sudden excitement, or pain ; so also, as a bribe, 
“or in jest, or fraudulently, or under a false pretence, or by a child, or 
“by a fool, or by a person not his own master, or by one distressed, or by 
25 “one intoxicated, or by one insane; or in consideration of some gain, 
“thinking this man will do me some service 

By one in distress given in charity is, however, a valid gift 
indeed since Katyayana has observed “ If he die without making it, his 
“son should be compelled to make it good; of this there is no doubt”. 
30 “Brhaspatf® : “ When anything has been given through a desire for 


1. Oh. SV. 3-5. 2. The Benares printed edition omits, 

an obvious error. 

3. ». e. the person disobeying may ineUr the sin of irreligion or disobedi.- 
ence to the dictates of Dharma, see Balusu Gurulingaswami vs Balum Ramalaksh- 
manna 23 Mad. 398; 26. 1. A., 113. 

4. In other words the gift becomes complete fsgrsi U This is 

exactly the principle underlying the applioation of the doctrine of factum mhtt 

5. Oh. XV. 8. 6. t. e. When pleased, e. g. at a song &c. 
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reward, or to an unworthy man mistaken for a worthy person, 

“or for an immoral purpose, the owner may resume the gift 

On the occasion of ( a discussion as to ) what may be given, the 
Author states the necessity of openness in the acceptance of a gift- 
pratigraha ‘ an acceptance ’ etc. With a view to obviate a dispute, an 5 

■ open acceptance of a gift should be made. Especially of an immovable, 
the acceptance must be made in the open only, as it is not possible to 
prove its possession by oneself as ( can be done 1 in the case of gold 
and other movables. 

Now the Author proceeds with the matter under consideration *. 10 
What bad been promised as a religious charity must necessarily be 
given, provided the donee does not swerve from ( the path of ) religion, 
as Qautama' has stated : “ Even if he may have promised, he should 

“not give it to one who has irreligious association ”. What was given 
properly as of the aforestated seven kinds, having once given, one 15 
should not take back. By the use of the word cha, 'also’, it is indicated 
as the cumulative sense of the text, that of the sixteen kinds of invalid 
gifts, one may take back (175-176 ). 

Thus in the commentary on Yajnavalkya ends the chapter on 

Nondelivery of gifts. 20 

Sulapai^i 

Yajnavalkya, Verse 176 

An acceptance of a gift should be known to many. Pratisrutanu 
* what has been promised,’ i. e. promised by word of mouth. Even there, 
as regards immovables in which many kinsmen are interested, should be ^5 
known to the kinsmen and others. What has been promised by a word 
of mouth must certainly be given. One should not take back, what was 
once given. As says Harita : “ By not giving what was promised, as 

“also by cancelling a gift, one goes to various hells, also becomes born a 
“lower animal.” gQ 

Brhaspati* states what may not be given: “What has been given 
“by one angry, or resenting an injury, or through inadvertence, or by one 
“distressed, one infatuated, or extremely old or terrified, overpowered by 
“grief, and what is given in a soft mood, these are declared as invalid 
“gifts. What is given through desire for a reward, or to an unworthy 35 
“man mistaken for a worthy person, or for an immoral purpose, the owner 
“may resume the gift” (176), 

Thus ends the Chapter on Resumption of Gifts. 


1. Ch. IV. g3. 


%, Cb. XV. 9-11 
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CHAPTER XIII. 

Rescission of Purchase. 

Now is being described the ‘Rescission of Purchase.’ Its nature 
has been described by Narada*: “Where a pur- 
5 Pagi3 117* “chaser, after having purchased ( an article ) for a 

“ price, does not approve of it, that is termed 
“ ‘Rescission of Purchase’ a title of law.” There also the same Author^ has 
stated that on the day on which the purchase was made, on that same 
day should the thing be delivered back without any change t “When a 
10 “ purchaser, after having purchased an article for a price, considers 

“ that he has made a bad bargain, he must, return it to the vendor 
“ on that same day in an undamaged condition.” In the case of a 
return on the second or any subsequent day, a special rule has 
been mentioned by the same Sage^ When the purchaser returns it 
15 “on the second day, he shall lose a thirtieth (part) from the price; 
“ twice as much ( if it be returned ) on the third day; after that time, 
“ it is absolutely the pui*chaser’s.” The meaning is, that thereafter a 
rescission should not be made. This ( rule ), moreover, has a reference 
to things perishable by use, other than seed and like other things. 

2Q In the case of the purchase of seed &c , an entirely different rule 
prevails as to rescission. So the Author says 

Yajnavalkya, Verse 177 

The lime ( allowed ) for the trial and examination of seed, metal, beasts 
of burden, jewels, females, milch-cattle, and of males is respectively, ten days, 
25 one day, five days, seven days, one month, three days, and half a month. 

Mitakshara : — Bijam, seedy i. e. the seed of paddy and other grain 
aya^, metal, such as iron &c ; wahyah, a beast of burden, i. e- a bullock 
and the like; ralnam,_;eMe^, ^.e. pearls, corals &c.;slree, a female, Le. a dad, 
dohyam, milch-caiile, e.g. a she-buffalo &c. ; pum^ a male, i.e. a male slave* 
3Q Of these, ie. of the seed and the rest, the period for trial and examinat- 
ion should be understood to be ten days &c. respectively in the order 
of ( their ) enumeration. And when, while under trial and examina- 
tion, there occurs a repentance on account of the badness of the thing 


1. Oh. IX. 1. 

2. Oh. IX. 2. 


3. Oh. IX. 3. 
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( purchased ), then the sale can only be rescinded within ten days, and 
not later ( than that period ). And this is the reason of this rule. ‘ 

As for the text of Mantf t “If anybody in this world after buy- 
“ ing or selling anything, repent of his bargain, he may return or ' , 

“take back that chattel within ten days”, that refers to things not 5 
liable^ to destruction by use, such as a house, a field, a vechicle, a bed, 
a seat and the like, excepting iron and the other things with regard 
to which the rule has been stated (as above). — s, 

Moreover, all this has a reference to what was bought without '^>- 

an examination. What, therefore, had been examined® and then' 10 
purchased after an agreement, that is not to be returned; it should 
not be returned to the seller. That rule has been laid^ down thus: 

“The ( intending ) purchaser shall first examine an article, i. e. (before . | 
“ purchasing it ), having regard to its faults and excellences; that 
“ which has been approved by the purchaser after a close examination In 
“ cannot afterwards be returned to the vendor.” ’ 


Viramitrcdaya 

Now the Author expounds the chapter of Law called the ' 
Ilescissioff of purchase, which has been characterised by Nafada® thus: 

• “ Where a purchaser, after having purchased ( an article ) fora 20 
“ price, does not approve of it, that is termed a ‘Rescission of Purchase’" 

“ a title of law ' 

Yajnavalkya, Verse 177 ' 

Up to ten days and the like, is the limit for the e.xamination of seed 
etc., and therefore if within that interval there is a revulsion about th^j 95 
bought article, then it should be returned, and not after that. This is the 
meaning. Ten days, eleven days, five days, seven days, a month, three, f.;? 
days, half a month, is ( the limit ) respectively for seed, metal, beasts, 
of burden, such as horses etc., Jewels, females, such as the dA$i etc.,, 
milch-cattle, such^as the cow etc., and of males such as servants etc. . sO 

■-•'L Oh. vm. 222. ■ 

2* There is a mistake in the test on p. 117. 1. 15 for read 

S. The reading ^is better than q-fi^ given in the text at 1. 16. and 
in- translating the text, the former reading is adopted and not Balambhatta 

reads' similarly, and notices as a V* L. but apparently does not prefer it*' 

4. BymradaCLIX. 4. ’'5. Ch. IX* 1* '■ ' 

73 
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'* If anybody in this world after buying or selling a thing, repent 
"of his bargain, he may return or take back that chattel within ten days. 
"After ten days, however, one cannot take back or compel it to be 
I'taken back ; one taking or returning either should be punished six 
“hundred by the king This text of Maau‘ has application to seeds 
only. Vide this text of Katyayana : “ Whatever article which when 

"purchased was not known to be faulty, but was afterwards discovered 
“to be so, that article of merchandise so purchased should be given 
“(back) to the owner in time, otherwise however, not ‘ In time ’ 2 . e. 
within the period of inspection and test; ‘Otherwise,’ 2 . e. after that. All 
this, moreover, is to be observed in the case of all that was purchased 
without an examination d 22 . since Katyayana has observed ‘not known,’ 
and also the text of Brhaspati^; “ One should inspect a merchandise® 
“himself, and also show it carefully to others ; after having accepted 
“after an examination and approval fay many, one should not give it up.” 

Even before the stated period also, Narada^ states a special rule in 
regard to the return of a purchased article : “ When one, after 
“having purchased an article for a price, considers that he has made a 
“bad bargain, he must return it to the vendor on that same day in an 
20 “undamaged condition. If he returns it on the second day, he shall lose 
"a thirtieth part from the price; twice as much if it be returned on 
“the third day. After that it becomes absolutely the purchaser’s. ” 
' After that ’, has a reference to the milch-cattle. “ After having 
“purchased a thing in the market such as a milch-cattle or the like, if 
25 “out of repentance a man return it unblemished within time, he shall 
“bear a tenth part of the price, ” this text of Katyayana, has reference 
to a period subsequent to the interval ( allowed ) for examination. Or 
both of these are applicable when the purchased article has been made 
over to the purchaser. Otherwise, however, “ After having purchased, 
30 “if a purchaser repent of a thing which has come into his hands, a wise 
“man in such a case should give up a sixth part, and give up the bought 
“article.” The adjustment is to be as under this text. Under the text of 
Manu viz. “Not the one having a blemish, nor that which was defective, 
“not one at a distance, nor that which was concealed, ” an article, the 

1. Oh. Vm. 222-223. 2. Oh. XVIII. 3. 

3. Byhaspata defines -a thus (XVIII. 2) : “Two sorts of property at# 
distinguished, immovable and movable; "when a purchase is concluded, the term 
vendible property ( pa^ya (rmf ) is applied to it. ” i. Oh. IX. 2-3. 
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defect of which was known at the time of the purchase, should not be 
returned even during the interval for inspection, since Narada’ has 
observed; “A second-hand garment which was in a ragged condition and 
‘‘was soiled with dust, even if(itbe) with blemishes,suchan article when 
“once purchased, cannot thereafter be returned to the seller. ” (177 ). g 

Sulpani 

YajHavaikya, Verse 177 

Of the seven things such as the seed etc. ten days and so on res- 
pectively is the period for test and determination of merits or demerits. 

If the fault is known before that, the commodity may be given back to 10 
the seller; so says Brhaspati : “ Before this, if a defect results in the 
“ article, then it should be returned to the seller, and the purchaser shall 
“ get back the price” (177). 

While treating of the ( time for ) inspection of milch cattle &c. 
the Author states the rale regarding the examination of gold and the 15 
like also 

Yajnavalkya, Verse 178 

Gold is not reduced in fire; in (the case of ) silver it is reduced by 
two palasia a hundred; in tin by eight, (so) also in lead ; in copper, five, 
in iron, ten. 20 

Mitakshara : — While being heated in fire, gold is not reduced. 
Therefore, as much may have been delivered into the hands of gold- 
smiths for preparing a bracelet &c.j so much by weight must be 
returned by these. Otherwise, they should be compelled to make good 
the loss and be punished too. In the case of silver, however, when ^5 
( a quantity weighing ) a hundred palas is being heated, two palas are 
lost; ashlau, eight, in the case of tin, trapuni, and also lead, sise cha, i.e. 
in a hundred, as necessarily follows. In the case of tin, as also of 
lead, while a hundred palas are being heated, eight pdas lose weight- 
Tamre pancha dasayasi, in copper jive, in iron ten, Le. in a hundred palas 
of copper, five palas, in those of iron, ten palas are lost. Here 
also ‘a hundred’ is indeed to be understood. As regards white-copper, 
as it is made out of tin and copper, a ( scale of ) reduction is to be 
determined in accordance with ( the rules for ) these. Artisans, 
causing a reduction further than tibtis, should be punished. 35 


1. Oil. IX. 7. 
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. Yajnavalkya, Verse 178 

. Gold, while being heated in the fire for being manufactured ( into 
an article ) is undiminished. Of silver, when a hundred are being heated^ 
, 5 two .^aZas are reduced. Of tin and lead, for a hundred palas, eight pcdm. 
Copper, for a hundred paZos, five. Thus in the case of iron, ten are reduced. 
In case of larger reduction, the goldsmith and the others should be 
compelled to pay, and should be punished also ( 178 ). 


The Author mentions an increase in some cases, such as in the 
*10 case of blankets &c- 

, / Yajnavalkya, Terse 179 

In the case of woolen and cotton yarns, the increase is fen palas in a 
hundred; in (cloth of) middlmg quality, five; and in fine quality, three palas- 
.P-age'118* ■ ■ ■ - 

■ Mitakshara t— In the case of woolen yarn of rough quality, froni 
15 which blankets and similar things are prepared, in those cases, an ini- 
crease of ten palas in a hundred palas should be uderstood. A similar 
rule should be understood in the case of cloth &e., prepared from 
.-cotton- yarn ; madhye, in ( the case of doth ot) midMng-quality, 

02 the case of cloth &c-, prepared from yarn which is not very fine* the 
20 -increase is five palas (in a hundred). In cloth prepared from fine 
yarn, the increase should be understood to be three palas in a hundred. 
. This (rule), moreover, applies in the case of cloth, which is not washed, 

.<< ^Hlapani 

Yajnavalkya, Verse 179 

25 In the case of a blanket or other cloth manufactured from the ram’s 
hair, as also of cloth woven from cotton yarn, for a hundred palas given 
for weaving, an increase of ten palas takes place owing to an addition of 
paste to the fabric. In regard to the same, when it is not too fine, nor too 
, .. rough, the increase is five paZas. For one woven out of fine yarn, three 
'BO palas 1 179 ). 

, ' The Author mentions a special rule in regard to other articles : 

Yajnavalkya, Verse 180 

In the case of embroidered cloth, as also in cloth made of hair, a 
reduction of a thirtieth part is allowed. There is no decrease, nor an 
^5 increase in the case of silken cloth or those made of barks- 
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Mitakshara Kamikam, embroidered doth, *'• e- cloth prepared with 
pictures thereoii. That cloth, where a wheel or & Swastika or a like 
design is woven into by yarn-fibres, is known as embroidered doth, 
karmika. That cloth, in which hair are woven into e. g. an upper gar- 
menti h & iQimhidMiisk, doth made of hair. In these cases, kskayah, a 5 
by a thirtieth part should be understood. In thecase o£s*7fen 
kauseye, i>a. made pf silk, and o£ those maie of harks, valkaleshucha, 
of cloth prepared from barks of trees, there is neither an increase 
nor a reduction. But, as much as has been given to the weaver and 
the' like for being woven into, exactly so much should be taken back. 10 


Sulapani 

. . . Yajnavalkya, Verse i8a 

Where on a woven cloth or the like, a swastika or a similar figure . is 
wrought by embroidery with yarn and needle, that is ( called ) Kdrmika 
or-embroidered cloth. Where, in a cloth or the like, hair are woven in, that 15 
is ‘ cloth made of hair,’ romabaddhah, (e.p.) the Nepala blanket. There, a ' 
thirtieth part is the reduction. In cloth produced from silk or barks of 
trees, such as the fine silk cloth, there is neither increase nor decrease (180) 

, The commodities being innumerable, it . is impossible to consider 
the rule pf. reduction or increase in the case o£ each article. So the 20 
Author mentions in general a rule for determining a decrease or an 
increase 

When a thing has deteriorated, whatever the experts in those articles 
may declare after taking into consideration the place, the time, the use, and 25 
the strength or weakness,; must certamly be caused to be paid. 

Mitakshara: — ^In the case of a hemp, or a silk cloth, where the 
article has deteriorated, nashte, i.e- has undergone a reduction, whatever 
the experts in those arfthZds, drawyanam kusalah, i.e. those who are versed 
in rules of increase or decrease in the <^se of those articles, after 3 q 
having examined into the (circumstances of) desam, place, kalam, time^ 
upabhogam, me, and also the balabalam, strength or weakness, i.e. durability 
or non-durability, of the article which has deteriorated, may determine 
tat asamsayam, that certainly, the artizans must be made to pay. 

• Thus ends the Chapter on Rescission of Purchase. 


35 
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Viramitrodaya 

bn the occasion of the ( rules regardingtbe ) examinationL of seeds 
etc., the Author states the rules for the inspection of gold and like 
other articles , 

g YSjnavalkya, Verses 178, 179, i8o, i8i 

^ gold ’ i. e. of the best quality, is not reduced in fire. 
Rajate, ‘ in. the case of silver,' sate, Hot a hundred,' i,e. for a measure of 
hundred, two palas become reduced in fire. In the case of tin, zinc 
and alsolead, for a hundred palas eight palas, for a hundred of the cop- 
per palas, five palas ; for a hundred palas of theiron, ten palas become 
10 reduced in fire. By the use of the word cha, is added, the loss in the 
case of white-copper, produced from lead and copper in proportion to 
the parts of these ( 178 ). - 

In the case of blankets and cloths prepared from the rough yarn 
- of wool or cotton, for a manufacture of a hundred yarns, the increase 
is ten palas. For one of a middling quality, i. e. not too fine, for a 
manufacture of a hundred palas, the increase is by five palas. In case 
of very fine manufactures, however, of these, for a hundred palas, the 
increase of three /a/as is accepted, f. e. regarded as proper by the 
2 Q experts as it is besmeared with gruel etc, ( 179 ). 

The cloth on which, after its manufacture, a wheel, or the 

like is embroidered with the needle, is c&Me& Kdrmika ‘the embroidered 
. cloth, where in the case of an upper garment or the like, hair are 
woven, that is romabaddha, ‘cloth made of hair;' in the case of 
g- these, a thirtieth part is regarded as a proper reduction. Kauheye, ‘ in 
the case of silken cloth, ' i. e. cloth made of yarn produced from cocoon 
of the (silk) worm, as also in regard to cloth etc, made of barks of trees, 
there is no increase or decrease. 

By the use of the word c^o, ‘and’, is included absence of an increase 
or decrease in the case of the pounding of wheat and many other things 
not mentioned (180). 

In the case of those not particularly mentioned such as hemp, or 
linen, and other cloth, what men with special knowledge about the 
'increase or decrease of things may declare after taking into considera- 
tion, the place, the time, the use and the strength or weakeness of the 
lost article, that must undoubtedly be paid. By the use of the word cha, 
‘and’ is added that in places where a decrease is proper, a decrease may 
be declared (181). [ 178— 181 J. 


Sulapa^i 

Yfijnavalkya, Verse i8i 

40 When there is a doubt as to the quantity depreciated, whatever is 
declared by the experts after taking into account the place, the time, the 
strength, and the weakness, that certainly should be caused to be paid (181), 
Thus ends the Chapter on Rescission of Purchase. 
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CHAPTER XIV. 

Breach of Contract of Service 

The Author now sets out discussing another title oE law known 
as the Breach o£ Contract o£ Service. Its nature has been described by 
Naradla^ thus: — “I£ a man has promised to render service, and does not ^ 
“render it, ib is termed a Breach o£ Contract o£ Service, a title o£ law-’’ 
Serviceistheperformanceof anorder. He who undertakes it, and after* 
wards does not do it, that title of law is known as the Breach of 
Contract of Service. An attendant, moreover, is of five kinds. A 
pupil, an apprentice, a hired servant, a man appointed to ( perform ) 10 

a task, and a slave. Of these, the first four are known as servants or 
labourers. These, moreover, do pure work. Slaves, moreover, such 
as one born in the ( master’s ) bouse and the like, are of fifteen sorts, 
and perform impure service such as sweeping the house, the door, the 
impure places, the street, the dust-bins &c. This has been made clear 15 
by Narada*: “ The sages have described in the S'astra five sorts of 
“ attendants. Among these are four sorts of labourers ; and slaves ( of 
“ the fifth category) are of fifteen kinds (2). A student, an apprentice, 

“ a hired servant ; and the fourth, — a person specially appointed (to 
“ do a thing ); these are to be regarded as labourers. Slaves are those 20 
“ ‘born in the house’ and the rest (3). The sages have declared that 
“the state of dependence is common to all these; but that their 
“ respective position and income depends on their 
Page 119* “ particular caste and occupation (4). Also there 

“ are two sorts of occupations; pure^ work and 25 
“ impure work. Impure work is that done by slaves. Pure work 
“ is that done by labourers (5). Swseeping the house and the 
“ gateway, the places where impurities are deposited, the street, 

'■ the dust-bins; shampooing the secret parts of the body; gathering 
“ and putting away the leavings of food, ordure, and urine (6). And 30 
“ lastly, rubbing the master’s limbs when desired; this should be re- 
“ garded as impure work. All other work besides this is pure (7)”. 

1. Oh. V. 1. 

2. Oh. V. 2-7. 

3. As opposed to impure which is described further on in the lines following, 



igit) Mitakshara — Their characteristics, f“Y6,j^malhja-,ch..%W 

• • I Verse 18 ^ . . . 

There, by ‘ a student ’ is meant one who is desirous of studying 
the Vedas. ‘ An apprentice ’ is one who wishes to study the mechan- 
ical arts. He who does a work by wages is ‘ a hired servant.’ One 
supervising the ( work of ) labourers is an officer ‘ specially appointed 
5 to a task.’ ‘ Place of impurity ’ means a place where top leavings of 
the meals are thrown, such as a pit &c. ‘A dust-bin ’ is a place where 
the sweepings from the house, such as dust &c. are stored. ‘Putting 
away ’ means throwing off. . 

‘ A hired servant ’( as referred to ) here is of three sorts*, so ; it 
10 has been laid do wn^: “Here, the highest class is that of a soldief) /the 
“ agriculturist is the middle class, and the porters are the lowest class. 

* ‘ These are the three classes of hired servants”. 

Slaves again are^: “ One born at his ( master’s ) house; one pur ^ 
“ chased; one received ( as a gift ); one obtained by inheritance; one 
16 “maintained during famine; similarly one who was pledged by MS‘ 
“ master ( 26 ); One released from a heavy debt; one acquired ( as a 
“ captive ) in war ; one won through a wager; one who “has offered 
“ himself saying ‘ I am thine’; an apostate from asceticism ; one en- 
“ slaved for a stipulated period (27); One who has become a slave 
20 “ in order to get a maintenance; one led in by a female slave't and 
‘‘ one self-sold. Thus in all fifteen kinds of slaves are declared' in 
“ AS'dsi;ra'(28)”. Born in the (house of the master) of a female slave is 
‘ one born at his ( master’s ) house.’ ‘ Purchased ’-1. e. by ( the payment 
of ) a price. ‘ Eeceived e. by a gift &c. ‘ Obtained by inheritance ’ 
25 'i, e. one who was a slave of the father ior other ancestor. ‘-Main? 
tained during famine ’ i e- one, who during famine, was saved from 
death in consideration of his becoming a slave. ‘Pledged by his 
master’ i e- who was made a pledge upon the acceptance of money 
( by the master ). One reduced to slavery by being freed from his 
3 Q debts is ‘ a slave released from debt’. ‘Acquired in war ’ i, e. one 
; conquered and captured in a battle. ‘ Won through a wager' i- e, 

1. ByNarada Ok. V. 23. . . . 

2. See Narada Oh. V. 26-28. It would be interesting to compare the pro* 
visions laid down here with similar provisions in Roman Law, and the learned 
reader is referred to the same. The rales regarding the emancipation of slaves 
h^ve a peculiar' resemblance to those found in Roman Law. 
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one won after a stipulation ‘ In case I am defeated in this dispute, I 
shall become your slave.’ “ One who has offered himself saying ‘I am 
/“thine,’ ” ie- one voluntarily offering himself as a slave saying ‘I am 
thy slave. ’ ‘ An apostate from asceticism ’ i e. one who has swerved 

from the vow of asceticism. ‘ Stipulated ’ i. e. one made a slave with 5 
the stipulation ‘ he shall be your slave for such a time.’ ‘ A slave of 
maintenance ’ i.e. one who has entered into a perpetual state of slavery 
in lieu of maintenance. ‘Led by a female slave’ — a female 'slave 
fimdcma) {. e. one born in the house; led by her i e. out of a fancy 
for her, one who has mai'ried her and entered into slavery. He who 10 
sells himself is a ‘ self-sold slave.’ Thus these are the fifteen sorts. 

As for the seven-fold classification stated by Manu^ in: “One made 
“captive under a standard, a slave for maintenance, [one born in the 
“ house, one bought, and one who is given, one inherited from an- 
■ ‘ cestors, and a slave of punishment, are seven kinds of slaves ”, that 15 
is intended to point out that these persons are ( regarded and treated 
as ) slaves, and not with a view to limit the numbers. 

Of the attendants ( mentioned before ) viz. a pupil, an apprentice, 
a hired servant, an appointed labourer, the course of conduct for a 
pupil has already been stated before^ vk: “ Being invited ( by the 20 
“ preceptor ) indeed he ought to study-, and whatever is acquired by 
“ him he should offer to him i.e. the preceptor.” The rule for the 
specially appointed workman and the hired servant will be mentioned 
in the chapter on ‘Payment of Wages’^ in the text : “As much work 
“ a man performs, so much will be his wages” &c. gg 

With a view to state a Special Rule regarding a slave and an 
appi’entice, the Author says 

Yajiiavalkya, Verse 182 

One enslaved by force, and also one sold by robbers, are released (from 
slavery); one who saves the life of his master (is released), as also (are they gQ 
released) by paying the expenses of maintenance or by paying off the debt. 

1. ’ Oh. VIIL 416. . 

2. See Yajnavalkja AcharMhy^a Yerse 27 p. 107. 

3. Bee Yerse 196 further on page 1234. 
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Mitakshara:— Balat, hy form, i- e. by a forcible fobstruction, one 
dasikrtak, who has been made a slave. He who being overpowered and 
taken away by robbers vikritali, was sold. Erom the use of the word 
‘also’, ayi, are included one ‘pledged ’ as also one ‘given-’ Such a 
5 one muchyate, is released- If the owner do not release, then he should 
be caused to be released by the king. Narada^ also has observed : “Those 
“ who are sold after having been captured by robbers, and those who 
“are enslaved by forcible means, must be emancipated by the king. 
“ Slavery in their case is not allowed.” He who saves the life of his 
10 master, when he was confronted by [robbers, tigers &c., — such a one 
also — should be caused to be manumitted. This last is a reason for 
freedom from slavery common to all ( kinds of ) slaves, since Narada^ 
has observed Should ( however ) any one out of them save his 
“ master’s life, when his life is in peril, he shall 
i5 Page 120* “ be .released from slavery, and shall also take a 

“ son’s shared” 

The cause for the manumission of ‘ a hired servant ’ and others 
respectively has been mentioned. Persons who, have become slaves on 
account of being maintained during famine, as also slaves of main- 
20 tenance, are released by paying off 'the amount of maintenance i- e. 
by offering as much money to the master as may have been consum- 
ed from the date of his enslavement. While a pledged slave and a 
slave of indebtedness ( are released ) by the redemption of these. He 
is released by repayment of the amount, together with interest after 
25 receiving which he was pledged by the master, or also that after 
paying off which, he was emancipated by the master from the-Hability 
of the creditor. 

A special rule also has been stated by Narada^ : “ One maintained 
“ during famine is released from bondage if he gives a pair of oxen- 
gQ “ What has been consumed during famine, cannot be repaid (in value) 
“by labour (SI). A slave of maintenance is released immediately on his 
“ giving up the subsistence ( 36 ). Even a pledged slave ( is released ) 

1. Oh. V. 38. This is a general role applicable for any kind of slave. See 
farther on. 

2. Oh. V. 30. 3. i. e, a share equal to that of a son (Balambhatti). 

4. Oh. V. 31. 36 ( 1 ) and 3:2, and 83, 


f'dj^avaiktia Ci, XlV 
Verse: iSB' . 


MltBLksha.ra.’-^Several modes. 
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“ if his master redeems him by discharging the debt ( 32 ). It is, how- 
“ ever, by paying the debt with interest that a debtor is released from 
“ slavery ( 33 ).” 

The modes of manumission of a slave who has offered himself by 
saying ‘ I am thine’, of a slave captured in war, of one won through 5 
a wager, of one enslaved for a stipulated period, and of one enslaved 
on account of his being enamoured of a female slave, have also been 
similarly laid down by the same Sage^ for all these cases respectively : 

“ One who has come forward and offered himself declaring ‘ I am 
“ ‘thine’, one made a prisoner in war, and one won through a wager, 10 
“ these are released on giving each a substitute whose capacity for 
“ work is equal to theirs ( 34 ). Also one enslaved for a stipulated 
“period becomes emancipated on the expiration of the period ( 35 ). 

“ One enslaved on account of his being connected with a female slave 
“ is released upon the female slave being kept^ in check ( 36 )” i. e. by 15 
being prevented from having intercourse with the slave. 

Thus, therefore, in the case of slaves who are born in the house, 
bought, obtained, acquired by inheritance, and self-sold, there is no 
emancipation except on account of the general cause of emancipation 
( mentioned above ) viz. by saving the life of the master and thus 20 
securing his favour. Since no special mode has been mentioned- 

The act of emancipation, moreover, should be performed in the 
following manner as has been laid down by the same Sage^ : “He who, 

“ pleased in his mind, wishes to emancipate his own slave, shall take 
“ from his’’ shoulders a jar filled with water and smash it ( 42 ). He 
“ shall sprinkle his head with water containing whole grain® and 
“ flowers, and having declared him a free man three times, he shall 
“ dismiss him with his face turned towards the East.” 


1. Ob. V. 34, 35 (2 )and 3C (2 ). 

2. — By restraint; see the explanation in the Mitakshara. The 
Vivadachintamani explains it as '‘by the abandonment of the female slave.” 
see Colebrooke Digest III. I. 4. Vol. II. p. 28. 

3. Narada Ch. V. 42-43. 4. i. e., of the slave’s shoulder. 

5. Generally rice. Sometimes it may be any other grain such as wheat &c. 
But it must be whole and not crushed or ortherwise damaged. 
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Yajnavalkya, Verse 182 

One who has been enslaved by force, or sold by robbers, should be 
released from bondage; one who saves his master’s life, when his life is in 
5 danger; the slave for maintenance, by paying up the expenses for main- 
tenance, and also by giving maintenance in times of famine. One main- 
tained in adverse times also pays in cash, or a pair of cows (183). 

There is, however, no emancipation o£an apostate from asceticism; 
so the Author says 

10 Yajnavalkya, Verse 183 ( 1 ) 

An apostate from asceticism shall become the king’s slave till death. 

Mitakshara: — Pravrajya, asceticism, means a complete renunciation 
( of all worldly objects )-Sannyasa- One who is an avasitah, apostate, 
therefrom L e. who has swerved from it. ( Such a one ) if he has not 
15 undergone expiation, indeed becomes a slave of the king. Death alone 
shall terminate this ( kind of ) servitude. In no other time can there 
be emancipation. 

The Author mentions a rule regardins: slaves having regard to 
( the several ) orders, Varnas.^ 

20 Yajnavalkya, Verse 183 ( 2 ) 

Slavery is in the descending order of the Varnas, and not in the 
ascending order. 

Mitakshara : — Of the Varnas such as the Brahmana and the rest, 
a state of slavery shall exist anulomyena, in the descending order. Thus, 
of a Brthmana, a Kshatriya and the rest may become a slave; of a 
Kshatriya, the Vaisya and the Sudra; and of a Vaisya, a Sudra; thus 
the state of slavery shall operate in the descending order. Of an 
ascetic, however, who renounces his own duties, slavery is indeed 
ordained even in an inverse order. As says Narada^; “ Slavery is not 
gQ “ ordained in the inverse order of the ( four ) Varnas, except where 
“ a man violates the duties peculiar to his class. Slavery is consider- 
“ ed as analogous to the condition of a wife.” 

1. i. e. the classes. See Yajnavalkya Achara. Chapter IV. Oa the dist- 
inction based on Clashes {Vwm) Castes (Jat€) see verses 90— 96 pages 241-267. 

2. Oh. Y. 39. . : 


Viramitrodaya —Kinds of attendatils. IMS 

Viramltrodaya ^ . 

Now begins the Chapter known as ‘Breach of Contract of Service’. 

Its nature has been described by Narada' '• orie after having under- 
“taken to render service, does not render it, it is called a ‘ Breach of 
“ Contract of Service,’ a title of law.” Manu, moreover, has not treated 5 
this separately as a title of law, as he has included its treatment in the 
title called ‘Non-payment of wages', intending it for some reason to 
be so stated. 

An attendant, moreover, is of five kinds : A pupil, an apprentice, 
a hired servant, one appointed to (perform ) a task, and a slave. There, jq 
pure work is for four, and impure work is for the slave, vide the text of 
Narada^’ : “ Impure work has been stated to be for the slaves; a pure 
“work is for labourers. Sweeping the house and the gateway, the places 
“where impurities are deposited, the street, the dustbins; shampooing 
“the secret parts of the body; gathering and putting away the leavings 15 
“of food, ordure and urine. And lastly rubbing the master’s limbs when 
“desired; this should be regarded as impure work. All other work 
“besides this is pure.” There, a pupil is one in need of the study of the 
Vedas; an apprentice is one desirous of learning some art; a hired servant^ 
is one performing work for wages ; one appointed to do a work f.e. one 20 
supervising by attendance over the workmen doing work. A slave also, 
has been stated by Narada^ ( same as above p. 1210. 11. 13-21. ) 

Among these, the course of conduct for a Pupil has already been 
stated before’^ viz. “ Being invited ( by the preceptor ) indeed, he ought 
“ to study, and whatever is acquired by him, he should bestow oh him.” go 
Of the hired servant and of the one appointed, will be stated in the 
Chapter on Payment of Wages. About the slaves, and the apprentice, 
however, the Author states here 

Vajfiavalkya, Verses 183 , 183 

One forcibly made a slave, one sold by robbers and thus made a 3 Q 
slave; and by the use of the words cka, ‘and’, and api, ‘even’, one given 
by him, as also one kept as a pledge, is released from slavery. He more- 
over, who saves the life of the master when attacked by robbers, tiger, 
etc. such a one is manumitted. By the use of the word dpi,. ‘ even ’, are 

added other reasons for the manumission of a slave. Narada"* states these: ae 

, , ... 

1 . Ch. V. 5-7. 2. Oh. V. 26-28. 

3. See AcharMhyaya 27 p. 107 above. 4. Ch. V.-31-36. 
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“ One maintained during famine time, is released from bondage if he 
“ gives a pair of oxen. What has been consumed during famine, cannot 
“ be repaid (in value) by labour (31). A slave of maintenance is released 
“ immediately on his giving up the subsistence (30), Even a pledged 
5 “ slave (is released) if his master redeems him by discharging the debt (32). 

“ It is, however, by paying the debt with interest that a debtor is 
“ released (33). One who has come forward and offered himself declar- 
“ ing 'I am thine', one made a prisoner in war, and one won through a 
“ wager, these are released on giving each a substitute whose capacity 
IQ “ for work is equal to theirs (34),. Also one enslaved for a stipulated 
“ period becomes emancipated on the expiration of the period (35). One 
“ enslaved on account of his being connected with a female slave is 
“ released upon the female slave being kept in check (36)”. “By work 
“ equal to theirs” i.e, by performing work which is proper for him. 'Upon 
the female slave being kept in check’ i,e. by giving up intercourse. 
Katyayana says : " When one has intercourse with his own slave, and 
“ she gives birth (to a child); then at the sight of the issue she should be 
“ made a non-slave; as she is with a progeny.” This, however, is only 
when the master is without a son etc. according to Prakasa, Parijata, 
2Q Ratnakara and others. 

By favour also one may be released from bondage. Narada‘ states 
the procedure on such an occasion : — “He who, being pleased in mind, 
“ wishes to emancipate his own slave, shall take from his shoulders a jar 
“ filled with water and smash it (42). He shall sprinkle his head with water 
2 - “ containing uncrushed grain and flowers and having declared him a free 

“ man three times, he shall dismiss him with his face turned towards the 
“ East. From that time onwards he should be; called ' one protected 
“ 'by the master's favour,’ food may be eaten with him, and a gift may 
“ be conferred on him ; thus he becomes approved of the good.” 

gQ Katyayana: “ The master is declared to be the owner of the 
“ property which was of the slave. But to what was obtained by favour 
“ or by sale of that property the master is not entitled. One not a slave, 
" if she be married by a slave, she also gets into the status of a slave ; 
“ because her husband is her lord; and her lord is under the bondage 
gg " of the master.” ' By favour &c.' — the meaning is that by one’s own 
favour, or by the sale of oneself whatever money may have been 
obtained, that the master cannot claim. 


1. Ch.,T.^^.. 
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Verses J 8^-188 

‘ By a slave ’ etc, — Here if the word non-slave is used in anti- 
thesis to the word slave referred to in regard to the marriage, any other 
not owned by any one, or not having a master at all, when she has 
been married, she becomes of the ownership of the master of the 
husband. Necessarily, therefore, it follows that marriage with a 5 

slave has the result of release from the bondage of the former 
owner. And it is for this that this text occurs in a chapter on it. 

The cause of ownership, moreover, is the marriage by a slave with the 
consent of the former master. In the case of an opposition, however, 
there would be no obliteration of the ownership of the former master, j q 
just as in the case of a marriage with a servant girl. According to the 
moderners, however, if she is married by a slave without the consent 
of the former master, then a white courie alone should be given to the 
former master by the new master, and not that the status of slavery itself 
is not induced. They say that there exists the status of slavery in ^ 
regard to the former master as an inducing cause for the taking of a 
white courie. As for the declaration of Harischandra in the Markan- 
deya Pura*ja: “Even if released by the master a SMra is never manu- 
“mitted from slavery that is born with him; who will wipe it away from 
“him ?”, that is intended as deprecatory of a slave; otherwise, it should 
be remembered, that his own manumission from slavery would not 
take place (182). 

Pravrajyd etc. “asceticism etc.’’ After entering into the ascetic 
order, one who swerves off from it, sa rdjno ddsa dmara7idntikah, ‘he is 
the King’s slave till death,’ i.e. until the time of his death his status of 25 
slavery continues. Of him, there would be no release as a slave. 

This is the meaning. 

Varndndm etc., ‘ Of the mtoos etc.’, slavery can occur in the 
descending order, and not in the inverse order. As for example, a 
Kshatriya can be a slave of a Brdhmana, and not of a Vaisya etc. 30 
This, moreover, has application to others than those who have been 
apostates from asceticism. Since Narada’ has stated: “ In the 
“inverse order of the varnas, slavery is not ordained, excepting in the 
“case of those who violate their own peculiar duties. Slavery has been ■ 
“regarded as analogous to the condition of a wife.” Both these clauses 35 
visf. beginning with var%dndm and praorajydvasitah have application to 
others than a Brdhmana, For® : “ Where ( the members of) the three 


] 
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1. Oh. V. 39. 


2. Text of Katyayana, 
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f^varms of the twice-born class.hecome apostates from asceticism, the king 
'/should cause the Brdhmana to be banished, and reduce to slavery the 
"Kshatriya and the Vaisyas.” The expression Kshatravit, the Kshalriya 
"and the Vaisya ” is a collective dual compound ( 182-183 ), 

5 ^ulapani 

Yajnavalkya, Verse 183 

Those who become apostates, i. e. have fallen off from the vow of 
, asceticism, &c., and being of the Kshatriya, Vaisya or ^udra varnas 
become the slaves of the Kshatriya King, This status of slavery is, 
IQ moreover, in the descending order, and not in the ascending order. A 
Brahmana can never be the slave of a Kshatriya. As says Katyayana : 
“Among the three Var'nas, there can never be a slavery for a Vipra ; even 
“though of the same war^Ja, a vipra should never be made a slave” (183). 


The Author mentions the duties o£ an apprentice 

15 Yajnavalkya, Verse 184 

Though he have acquired his art, the apprentice must remain m his 
master’s house during the period stipulated, receiving his subsistence from 
the teacher, and giving to him the proceeds thereof. 

Mitakshara: — Antevasi, mi apprentice, vaset, must remain, gurorgrhe, 
20 in the house of the master^ krtakalam, during the stipulated period, i. e. 
for as long a period as may have been fixed under an agreement, e. g. 
thus, “I shall reside in your house for a period of four years for 
“ learning medicine or any other art &c.” and even when he has 
acquired the desired lore, even before the (expiration, of) four years. 
25 How should he remain ? Gurupraptabhojanah, receiving his sidisist- 
ence from the teacher, he who has obtained his food from his teacher — 
a person of such a description. Tatphalapradah, giving to him the 
proceeds thereof, he who offers to the teacher the proceeds of it, i e., 
ofthe. art— r thus he should reside.: 

cO ■ “ Even a special rule has been indicated here by Narada^ : “ If one 

■ ■ “ wishes to be initiated into the art of his own 

Page 121* “ craft, .with the sanction of his relations, he may 

■ " “go and live with a teacher, after having fixed the 

“ duration ( of his apprenticeship ) ( 16 ). The master shall teach 


1. Ob. V. 16. 20. 
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r^jnavalkya^m. XIV 
Verse 184 , 

“ him, feeding him at his own house. He must not employ him in 
“ work of a different description, and must treat him like a son (17). If 
“ one forsakes a master, who instructs him and whose'^ character is un- 
“ exceptionable, he shall be compelled by force to remain ( at his 
“master’s house); such a one makes himself liable for a corporal ^ 
“ punishment and imprisonment (18). Even though his course of in- 
“ struction be completed, an apprentice must continue to reside at 
“ the house of his master, untill ( the expiration of ) tlie fixed period; 

“ whatever work he may do, while there, the profits thereof shall belong 
“ to the master (19). After he has acquired his art, at ( the end^ of ) 10 

“ the stipulated period, the apprentice shall reward^ his master plenti- 
“ fully, and return home, after having obtained leave from him (20)”. 

The word Vadha, ‘Corporal punishment’, here is used in the sense 
of ‘ beating ’, having regard to the trifling nature of the fault. 

Thus ends the Chapter on Breach of Contaact of Service. 15 


Viramltfodaya 

After having stated the rules relating to the slaves, the Author 
states the rules relating to apprentices 

Yajnavalkya, Verse 184 

' In your house, I shall stay for such a period,’ thus having made gQ 
i. c. fixed a period, at the residence of the teacher, Krtakilpopi 


1. — who has not been found fault with, as having been concerned in 
any moral sin or legal crime. 

2. i. e. when the time fixed for his apprenticeship ends. Asahaya and 
Balambhatta. 

3. Dr. Jolly translates in this manner. According to the interpretation of 

Balambhatta, would only mean a special part of worship vk. going round 

the object of worship with folded hands. For he interprets simriTV as 

and with that view the literal meaning of may not have any force. The 

reader will note that Balambhatta's interpretation is the one which will strike 
every one having in mind the sense ordinarily conveyed by a iRrf%<JTr. , 

- 75 


MItakshara fit ylr a.— -Apprentices. 



1220 Viramitrodaya & Sula.— ffis pa^ft'ow. rY&i^amlkya Ch. XW 

I Verse 184 

* though he have acquired his art/ i, e. even when he has secured the 
art, still, th.Q antevdsi, 'apprentice one who has received subsistence 
i. e. meals from the teacher, such a one should stay at his place 
paying back the fruit of that art as his fee. Any duty in excess of the 
5 art, however, the apprentice should not be made to perform. 
So Narada‘ says: “ He must not put him to any other work; and 
"should treat him as a son. ” So also® : "If one forsakes a master 
"who instructs and whose character is unexceptionable, he shall be 
"compelled by force to remain (at his master’s place); such a one makes 
10 “himself amenable for a corporal punishment and imprisonment. ” 
Similarly^ : " After he has acquired his art, at ( the end of ) the 
"stipulated period, the apprentice shall reward his master plentifully, 
"and return home, after having obtained leave from him. ’’ 

Thus ends in the Commentary on Yajnavalkya the chapter called 
15 the Breach ol Contract of Service. 


^Qlapani 

Yajnavalkya, Verse 1 84 

Antevdst, “an apprentice’, a pupil of a particular kind ; Krtaiilpah, 
'who has acquired his art’ Le. who has mastered the art of gold manufac- 
20 ture, &c. such a one Krtakalam, ‘for the stipulated period’, having 
obtained his meals from the teacher, must reside in the house of the teacher 
alone. The receipts of the art such as the kinds of jewellery &c, he 
should offer to the preceptor (184). 

Here ends the Chapter on Breach ol Contract of Service. 


1. Oh. V. 17. 

2. Oh. V. 18. 

3. Oh. V, 20, 
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CHAPTER XV. 

Transgression of a Compact. 

Now is being described (the law regarding) the ‘Transgression 
'o£ a Compact’. Its characteristics have been indicated by Narada^ through 
(a discussion of ) its contrary ; “The ( general ) rules settled among ^ 
'^Pdkhandi^, Naigama^ and like others is called a Compact ( Samaya ). 

“ Non-Transgression^ of such a compact thus gives rise to a Title of 
Law known as Transgression of a Compact.” Settlement of rules in 
accordance with the speciaP provision of law is a compact; the non- 
transgression of the same i e. non-breach i-e- observance. When this is 10 
being transgressed, it gives rise to a Title of Law. This is the meaning. 

The Author states a rule by way of an introduction to the same 

Yajnavalkya, Verse 185 

A king, having erected a building in the town, and having therein 
lodged Br^manas, versed in the^ three Vedas provided^ with livelihood, 
should say to them ‘ Protect your Dharma^' 


1, Ch. X. 1. 

2. Pakiiadnis— Heretics— Kshapanakas e. the BnddMst or Jain 
mendicants^ and others who do not accept the authority of the Yedas. See 
Mitakshara further on Yajn. II. 192 p, 1228. 

"^ 3. Naigamas — traders and others. Those who regard the Yeda as authority but 
onlyas theVord of an Apia e. g. the Pagupatas and others. See Mitakshara on 11.192. 

4. This is why Yij in anes vara characterises this definition of Narada as one 
given in a negative manner. Apakarma. is the transgression of a compact (Samaya). 
Its ^ non -transgression i, o, performance^, is Anapakarma] and a chapter of law 
which deals with the non-performance or transgression is a chapter entitled 
^ Transgression of a Compact.^ when freely translated here, only 

means ‘'by its opposlte\ It is in this way: The Chapter is headed ‘Tianagression 
of Compact^, while the definition gives what is a ^ Compact ^ and how it is main- 
tained. Thus the subject of the ^ transgression of a compact ^ is illustrated by a 
treatment of its opposite. 

D — i. e, the particular provisions of the Bharma-Sastra. The' 

Bharma or rule, as propounded in the Bharma-Sastra bearingon special contracts' 

■01' agreements:* " 

6. i. e. the Ek, Yajus and Sama. These are the three Yedas indicated by 
the expression Traividga. 

7. i, after having properly endowed the institution with funds for the 
maintenance of persons acting there mz. for their payment &c. The meaning is 
that he should assign land, money, or the like for their maintenance, so that they 
may perform their duties without any interruption. 

8. Swadharma — e. the duties binding upon self (^Swa), The word 

( self ) applies to all, and indicates the law, in general, holding among the people^; 
The author declares here what should be done by the Brahmanas thus enjoined. 
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Mitakshara: — The king, in his town i-e. in the fort or other place, 
having erected slhanam, a i. e. a white house, and talra brah* 

maiian nyasya, therein having lodged Brdhmanas, i* e. having appointed 
them there, and having provided that assemblage of Brfihmanas vers- 
S ed in the three Vedas, with livelihood ie. having endowed them with 
land, gold &c. should say to these Br^hmanas “ May your own 
. “D^ama be observed by you” e. the rules regarding the Varnas^ 
and Asramas as dictated in the Vedas, and Smrtis. 

Viramitrodaya 

10 Now the Author begins the treatment of the Chapter of Law called 
the “ Transgression of a Compact. ” 

Yajnavalkya, Verse 185 

Rdjd, ‘ the king in his own town, having created sthdmtn, ‘ a 
place ’ such as a white house, tatra Brdhmandn nyasya, ‘ and having 
15 therein lodged Brdhmams’, traividyam, ‘ those well versed in the 
three lores,’ vrtiimat, ' provided with livelihood ’ i. e. having made them 
rich and afHuent in gold etc. “May the duties of the Varnas and 
“Asramas be looked after by you thus should he say to them, i. e. 
appoint them to the task. By the use of the word tu, ‘ however, ’ is 
20 excluded the inauguration without provision for maintenance ( 185 ). 

Sulapani 

Yajnavalkya, Verse i8s 

The king having caused a building to be erected in his town, and 
having therein lodged Brahmanas renowned for their learning and 
25 heredity, should make provision for maintenance proper for a married 
man, for one who is accomplished in the study of the three lores such as 
the Mk and the rest, should say to them thus : “You should protect your 
“Dharrm." A.s says Brhaspati^: “ The king should watch Vipras who are 
“Vedio scholars, learned divines, and have maintained the sacred fire, and 
30 “should provide maintenance for them. They should perform for the 
“citizens their ordinary and special rites, as also performances for a parti- 
“eular objective, so also the expiatory and the auspicious ones, and declare 
“a decision in doubtful cases" (185). 

^ 1. The four principal Varnas are the Brahmana, Kshatriya, Vaisya and 

SMra. (See Yajnavalkya Acharaidhyaya Verse 10, also’ Ch. IV). The Asramas i.e. 
the paths of life are four |,The Brahmacharya or the life of a celibate studen. 
see Yajfi. Aohara. 32-50. Garhasthya or the life of a householder, after marriagt; 
the Wdmprastha. the life of a hermit, and the Samyasa or the life of an ascetice 

2. -Oh. XVII. 2,4 : . 
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Verse ise I 

The Author mentions the duties to be performed by these when 
so appointed 

Yajnavalkya, Verse 186 

Without detriment to one’s own Dharma, whatever customary law 
there may be, should also be carefully observed as also the duties imposed o 
by the king- 

Mitakshara: — Duties arising under any ciision^ such as the preser- 
vation of the pasture for cow, and of water, and the management of 
temples and the like, should also be carefully observed without (how- 
ever ) infringing the duties prescribed by the S^uti and the Smrtis. 10 
Similarly, the king, should also enforce, nijadharmavirodhenaiva yah 
samayiko dharmah, such customary rules only as are not inconsistent with 
one's own dharma, e. g. ‘ meals should be provided for all travellers,’ 
or the rule that “ the horses and the like shall not be carried to the 
“dominions of the enemy-” 15 

Viraraitrodaya 

Thus having been appointed, what should be their duty ? So the 
Author says 

Yajnavalkya, Verse 1 86 

Yah samayiko, ‘whatever customary', i, e. in the form of the pasturing 20 
of cows, the preservation of temples etc. and by reason of the agreement 
the duties resulting from the King’s ordinances caused by the cowherds 
etc. such also as,' the horses and the like should not be taken over into 
'the enemy’s circle’, and such as, 'in my kingdom, it should be so arranged 
‘that guests should not be without having a meal', and the like com- 9^ 
mandments issued by the king by his own desire, that too should be 
preserved i.e. looked after, by the Brdhmams who have been appointed 
with the direction ‘may you preserve our own laws’. By the use of 
the word tu, ‘however’, the Author excludes such customary rule as is 
opposed to one’s laws, ^0 

By the use of the word a/z, ‘also’, is included obligatory compacts 
stated in this text of Brhaspati® J " A compact formed among villagers, 

1. Samaya may either mean a compact, agreement, or a custom or usage,- 
which is nothing but a course of conduct followed by a tacit agreement. 

2. Oh. xvn. 2 . 
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y* ' •■ ■ ■ ' ■ ^ 1 ■ ' yer$e$: J 86-187 


"companies (of artizans), and associations (which) is ( called ) an agree- 
"ment— such (an agreement) must be observed both in times of 
"distress and for acts of piety also”, and in addition to the one establish- 
ed by the King or his officers. By the use of the word c/m, 'as also’, the 
5 Author includes what is authorised by the King. (186). 


Shlapani 

Yajnavalkya, Verse 186 

The rule which has been fixed by a compact which is not in conflict 
with one’s own Dharma, as also that made by the king, that also must be 
10 observed. So also Brhaspati-: “Without detriment to established rules 
“whatever royal command has been issued, that itself must be followed 
“under the king’s orders” (186). 


Having thus stated that a ‘ Customarj' rule ’ ‘should be observed, 
the Athor mentions a penalty for its infringement- 
Yajnavalkya, Verse 187 

He who embezzles the property of a gam, as also he who violates 
their usage, the king should deprive such a one of all his effects and banish 
him from his realm. 

Page 122* 


Mitakshara: — Yah, he, moreover, who misappropriates the property 
of a qana i- e. property pertaining to any guild or 
ing a customary association or villagers, samvit, a cimtomary rule, is 

Enle. a compact, either made by an association or by 

the king. He who lahghayet, violates, i. e. transgresses these; of such a 
man, the whole property should he taken away, and the king, vipravas- 
ayet, should banish, i. e- expel him, svarashtrat, from his realm. This 
penalty, moreover, should be administered in cases of aggravated 
offences or the like. 


In the case of petty offences, however, any of the four penalties. 
viz. Imiishment, or a fine of four suvarn'as, six nishhas, or a hundred 
silver coins, may be fixed by regard to the caste and the capacity ( of 
the offender ) as propounded by Mann': “If a man belonging to a cor- 
poration inhabiting a village or a district, after solemnly swearing 

1. Oh. Vlli. 219-220. : 
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“ to a compact, break it through avarice, (the king) shall banish hi m 
“ from his realm ( 219 )- And having imprisoned such a breaker of a 
“ compact, he shall compel him to pay, four survarms, six nislikas, and 
“one hundred silver ( coins )( 220 )”. 


Viramilrcdaya 5 

The Author states the penalty for a transgression of such a compact 

YajSavalkya, Verse 187 

The meaning is that in the case of an infringement, the King should 
deprive him of the entirety of his property and expel him. Here in the 
interest of brevity of the composition should be understood as the ] 0 
statement of the penalty for one taking away the property of the 
li’czMa (association). 

This penalty, moreover, is to be observed in the case of an aggra- 
vated form of offence. In the case of a petty offence, however, any 
one of the penalties mentioned by ManuV may be fixed by regard to 15 
the caste, capacity and the like viz.: “If a man belonging to a corpora- 
“tion inhabiting a village or a district, after solemnly swearing to a com- 
“pact, break it through avarice, the king shall banish him from his realm, 

"( 219 ). And having imprisoned such a breaker of a compact, he shall 
“compel him to pay, four swarnas, six nishkas, and one hundred silver 20 
“coins ( 220 )" (.187). 


Sulapani 

Vajffavalkya, Verse I87 

He who embezzles the common property of an association, as also one 
who transgresses the terms of a compact, such a one should be deprived of 25 
bis entire property, and the King should expel him from the kingdom ( 187 ) 


Thus they should act, the Author says 

Yajnavalkya, Verse 188 (1) 

The directions given by the advisers of the association shonid be ob- 
served by all. 

Mitakshara : — ^Among the members, those who are competent to 
advise as to the interests of the Associations, the directions given by 
these should be followed by others who are incorporated as members- 


T Ch. Vin. 219-220, 
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'^Fdjnavalkya Cli« X¥ 
Verses ^88' (2)~189 . 


Gtherwise there is penalty^ so the Author says 

Yajnavalkya, Verse 188 (2) 

There, he who acts contrary, shall be compelled to pay the first 
amercement. 

!> Mitakshara:— He, however, from among the members, who acts 

obstructively to the directions of one who advises as to the interests 
of the Association— such a man — ^must indeed be punished by the 
king with the first amercement. 


Viramitrodaya 

10 A rule established by a village association or the like must not be 
transgressed, as is the case with a rule fixed by the king; so the Author 
says 

YajiSavalkya, Verse 188 

Those who declare something for the benefit of the public such as 
15 the construction of abridge etc. must be obeyed by all in regard to 
the advise of these declared in this manner. He, moreover, who 
in such a case acts contrary /. e. is opposed, shall be compelled to pay 
the penalty for the first amercement (188). 


Sulapani 

2Q Yajnavalkya, Verse 188 

The members of an association, such as the village guilds,’ &c. should 
follow the directions of the advisers of the association, be they two or three. 
He, moreover, who acts contrary to it should be compelled to pay the first 
amercement (188). 

How should the king in this manner behave towards the members 
of an Association ? So the Author says 

Yajnavalkya, Verse 189 

Those assembled for the affairs of the Association, let the king dismiss, 
when their business is finished, after honouring them with gifts, honour, 
gQ and expressions of civility. 

Mitakshara : — Such members of the Association as may have 
approached the king for a purpose of the association, the king should 
dismiss after pleasing them by means of gifts, honour, and expres- 
sions of civilities, after they have finished their business- 



fd^ftavalkya Cii. 'XV 
V ernes- 1S9-190 
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Viramitfodaya 

In regard to those who execute the behests of these, the Author 
states the duty of the king 

Yajnavalkya, Verse i89 

Those who have come to him in connection with a business in the 5 
interest'of an association, after the completion of their business, the 
king should favour all of them with gifts, cordial reception and honours, 
and then dismiss (189). 


Sulapani 

Yajnavalkya, Verse i89 10 

Those who have arrived in connection with the business of an 
Association the king should honour with presents, honours and cordial 
reception (189). 


The Author mentions a rule for one who appropriates what is 
given to the Association 15 

Yajhvalkya, Verse 190 

Whatever a man who is sent for the business of an Association receives, 
let him deliver it. He should be compelled to pay eleven-fold, if he does 
not himself deliver. 

Mitakfhara:— -He who, when deputed to wait upon the king on a 20 
business of the Association, whatever he receives, such as gold, dress 
&c., all that he must offer unsaked to the Committee of the Associat- 
ion. Otherwise, he shall be made to pay a fine equal to eleven times 
the pi'operty obtained ( by him ). 


Viramitrodaya gg 

When all do not go near the King for the business of the associat- 
ion, but only one deputed by these all, then how can there be the 
honouring of all ? So the Author says 

Yajffavalkya, Verse iqo 

When any one is deputed for a business in the interests of the asso- gQ 
ciation, whatever he obtains from the king, that he should distribute 
among all. When he does not so make over, then he should be compel- 
led by the king to pay elevenfold of what was given. For the idea 
is that the honour done to the one was itself the honour for all (190). 


Sulapani 

Yajnavalkya, Verse ipo 

One who has been deputed for the business of the association, should 
bring and tender whatever money he receives. If he does not give, be 
should be compelled to pay the same eleven times (190). 
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The membei's o£ the advising body should be ot' a particular des- 
cription. So the Author says 

Yajnavalkya, Verse 191 

‘Men knowing Dhama, pure, un-avaridous, should be commissioned 
5 to consider the business. The directions of these, -the advisers of the general 
body, -must be executed. 

Mitakshm’a: — DharmajSa, wen knowing the Dharma, as laid down in 
the &ruti &xA the Smrtis, pure internally and externally, un -avaricious 
for any pecuniary gain, should be commissioned as members of the de- 
liberative assembly. Their directions must be executed by others. This 
rule is again repeated as an indication of ( special ) regard ( therefor. ). 

Viramitrodaya 
Yajnavalkya, Verse igi 

Those iwell-versed in the rules of the Srauta and Smdrta perforra- 
15 arices, possessing internal and external purity, devoid of avariciousness, 
^thoughtful of the interests of the associationjin their transactions, such 
' should be invested by the king. The meaning is that the non-observance 
of the advise of tiiieie''6enefactors of the association necessarily lead- 
ing to punishment, their words should be followed by all (191). 

20 Sulpan! 

Yajnavalkya, Verse 191 

Versed in the import of the Vedas, pure in monetary affairs, not 
avaricious, should he the advisers of the association in regard to their 
. , transactions. The opinion of these who give sound advise should be 
followed. The repetition again of this text is with the object of mentioning 
special acquisitions such as the knowledge of the vedas, etc. (191). 

Now, with a view to extend the rules laid down for the Scholars 
' iii three Vedas, to S'l'enis etc-, the Author says ■ ,1 

Yajnavalkya, Verse 192 

This is the rule for the associations of S renu, Naiganias, Pulchandk, 
and Gams- The king should preserve their peculiarities, and conserve their 
rules of old. 

Page 12S* 

Mitakshara: — S'renis or bodies of artisans are those who subsist 
by the manufacture of the same commodity. Naigamas, such as the 

1. These are the same as referred to in Verse 188 above, 
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Ptiiupatas and others, are those who accepth the authority of the Vedas 
(simply) as composed by an Apta. The PdMa«<r&is, such as Natjnas^, 
Sangatas, etc., are those who do not even admi t the authority of the Vedas. 

A Ga/ia is a body of men living by the same profession, such as the 
soldiers, and the like. Esham, /br these four varieties of men, this 
is the rule «. e. as laid down viz., “ Without^ detriment to one’s OAvn 
“Dharma etc.” Moreover, let the king preserve their peculiar rules of 
conduct, and also conserve their hereditary craft. 

Here ends the Chapter on the Traasgression of a Compact. 


Viramitrodaya 10 

The Author extends the law laid down for the ZraAiidyns, to 
guilds etc. 

Yajnavalkya, Verse 192 

The combination of people maintaining themselves by (. the sale 
of) one kind of merchandise is called the Sreiii*, Naigamdk, the citizens, 15 
Pdlihan^inah not accepting the Vedas as authoritative; Ganah the guild 
of persons pursuing one profession such as the manufacturer of arms 
etc. i. e. the rule stated (in verse 1 86) above viz. "without detriment to 
"one’s own dharma &c.” By the use of the word api, ‘also’, are included 
the king’s officers. 20 

In connection with the subject, the Author states the duty of the 
king in regard to these. He should preserve their rules as established 
of old. By the first cha, ‘ and, ’ are included the Brahmanas spoken of 
before. By the second cha is added that he should fix rules for those for 
whom no rules exist ( 192 ). 25 

Thus in the commentary of Yajnvaikya ends the Chapter 
on the Transgression of a Compact. 


Sualpani 

Yajnavalkya, Verse 192 

Sre'tj.ayah, such as the picture makers; naiganidn, tradesmen, and various 0 q 
other citizens. Pdsha7j,dah, i.e. apostate from asceticism. Gavcth, such 
as an association of Brdhmai}as. Of these also, this very same, i. e. as 
stated above, is the rule. The king should preserve their peculiarities, 
and conserve the rules as established as of old (192). 

Thus ends the Chapter on the Transgression of a Compact. oe 


1. According to the tradition, the Vedas are the direct revelations of the 
Divine Word made to the seers who simply transmitted what they saw. There are 
some schools of thinkers, who do not accept this origin of the Vedas, but maintain 
that they are the compositions of revered sages. They accept the authority of the 
Vedas, not as a Divine Word revealed and transmitted through the seers, but sim- 
ply as a work of high authority entitled to respect and weight, as having been 
composed, by men of vast learning and accomplishment, 

2. Varieties of Buddha yatis. These do not accept the authority of the Vedas 

at all. 8. i. e. Tajn : II. 186. 4. See Verse SO above pp. 746»747. 
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I Verss 103 

CHAPTER XVi 

On the Non-payment of Wages. 

Now begins the chapter called the non-payment of Wages, a title 
of law. Its characteristics have been stated by Narada^ : “A series of 
5 “ rules ( •will be ) stated ( next ) for the payment and non-payment of 

“ wages of labourers. It is termed ‘Non-payment of Wages’ a title 
“ of law.” The meaning of this ( is this ) : The chapter of law wherein 
the rules of payment and non-payment of wages of the labourers have 
been stated (vis.) in the stanzas following, is known as the chapter on 
10 the ‘ Non-payment of Wages.’ 

There the Author mention^ ( a rule as to ) a decision 

Yajnavalkya, Verse 193 

One who having received his wages, abandons the work, must pay 
twice. If none is received, he shall be made to pay an equal amount. The 
15 implements shall be preserved by the servants. 

Mitakshara: — One, by whom the wages had been i-eceived, if he aban- 
don i e- do not perform the w'ork which he had undertaken, should pay 
twice the amount of wages to the owner. When, however, he abandons 
a task which he had agreed to do, when he had not i-eceived any 
JO wages, then he should be made to pay an equal amount of as much as 
was fixed as wages, and not a double. 

Or, ( the passage may be interpreted^ thus ) : he shall be forcibly 
compelled to perform his work, after paj-ment to him of the wages 
promised; as directed by the following text of Narada^ : “ One, who 
j 5 “ does not perform a work after having agreed to do it, should be 
“ forcibly compelled to do it, after paying him his wages.” 

The rule as to wages also, has been stated by the same Sage'*’: “ Let 
“ the master, for whom work is performed, pay wages to the servants 
‘‘hired ( by him ) according to their agreement, at the beginning, at the 
jQ “ middle, or at the end, as may have been settled between them.” 

1. Ch. VI. 1. 

2. Vijnanesvara proposes this interpretation of the text, as an alternative 
course suggested by the text of Narada. 

8. Ch. VI. 5. 4. Oh. VI. 2, 



J Mitakshara & Vira.— Whal is abandonment ? 1 23 1 

The servants also must preserve to the best of their ability imple- 
ments of husbandry, such as the hide, and the rope of the plough, and 
like others', otherwise there would not be any ploughing etc. 


Viramitrodaya 

•‘A series of rules are stated in connection with the 
“payment and non-payment of wages of labourers. That is termed 
“ 'Non-payment of wages ’—a title of law”, thus stated in this test of 
Narada ’ the Author treats of the title of law known as ‘the Non-pay- 
“ment of wages.’ 

Vajnavalkya, Verse 193 

Grhilavetamh, ‘ One by whom wag€!S had been received,’ such a 
labourer having undertaken, karma tyajan, as also a contractor, if ‘he 
a’oandon the work,’ samam, ‘an equal amount ', f. equal to the 
amount of wages settled, such amount he ‘should be compelled to pay’, 
ddpyah, by the king. And under compulsion he should be made to 
perform the work after paying him the wages, as stated by Narada^: 
“ One who does not perform the work after having agreed to do it, 
“should be forcibly compelled to perform after paying him his wages.” This 
for him who after having commenced, does not (continue to) perform. 

Where there is no commencement, however, the rule is stated by 
Manu'b “ A labourer, who without being ill, out of arrogance does 
“not perform the work as agreed to, shall be fined eight Krshnalas, and 
“no wages shall be paid to him.” 

By the word ‘abandons’, the penalty has been stated, where the 
abandonment of the work is of his own making: otherwise, however, 
“if he abandons on account of a fault of the owner, he should get for as 
“much as he has performed”, the rule thus stated by Narada should be 
observed. 

The labourer also should preserve the implements of the owner such 
as, the whip, the plough etc. The meaning is that if it is not properly 
looked after and preserved the lost article should be restored to the 
owner. On whatever occasion any particular -wage has been agreed 
upon between the owner and the labourer that kind of wages on that 
occasion should be paid. This is clear and therefore, may be over- 
looked. (193). 
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Sulapani 

Yajnavalkya, Verse 193 

One who has accepted wages for the performance of a work, if he 
abandons that work shall pay double the wages. If the wages have not 
5 been received he may be made to pay equal. Bhrtyaih, ‘by the servants’, 
i.e. Bhrtakaihi. e. ‘servants on wages.’ The implements such as the plough, 
bridle etc. should be preserved (193). . 

The Author mentions a rule as to one who causes a work to be 
performed without determining the wages 

10 Yajnavalkya, Verse 194 

He, however, should be made to pay by the rule of the land a tenth 
part of the (proceeds of) hade, cattle, or crop, who without settling the wages, 
causes work to be done. 

Mitakshara That master, how'ever, Le., a grocer, an dwmer of 
1 5 cows, or an agriculturist, who even without clearly settling the wages, 
causes work to be done by a hired servant, whatever ( profits ) may be 
obtained from that work, Le- from the trade, cattle, or agriculture, 
tlie tenth portion of that should be caused to be paid to the liired 
servant, Mahihshita, hy the rider of the the land, i. e. by the king. 

Viraraltrodaya 

When the labourer is workiirg without any wages being determined 
what should be paid to the labourer ? So the Author says 

Yajnavalkya, Verse 194 

That master, however, who causes work to be performed such as 
trade and the like without the wages being determined, such a one 
should be made by the king to pay to the labourer a tenth part of the 
profit of trade, cattle, or agriculture. This, moreover, is with reference 
to a cultivator of the soil, vide the tejrt of Brhaspati‘ “A third or a 
“fifth shall a cultivator of the soil take as his share. One who is given 
“food and clothing shall take a fifth of the plough.” A third share in 
the absence of food or clothing. (1 94).. 

Sulapani 

Yajnavalkya, Verse 1 94 

He, moreover, who causes work to be done even without determining 
' ^5 the wages, such a one should be made to pay by the king a tenth part of 
the income from trade, cattle, and harvest (194). 

:■ 1. Oh. xvi, 12, 13 . “ " ^ ^ 
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The Author mentions a rule for one who does something with- 
out an order 

Yajnavalkya, Verse 195 

When one disregards the place and the time, as also where one other- 
wise causes a reduction in profits, in such a case, the will of the master 5 
( shall prevail ); but more shall be paid if more be made. 

Page 124* 

Mitakshara: — A hired servant, however, who does not sell a com- 
modity at the proper timeh or in a proper place, and thus disreg’ards these 
through insolence or the like; or one who at the same time or place 
brings in less profit than what would have been reaped by an extens- iq 
ive sale (o£ the merchandise), in the case of such a servant, the will 
of the master shall prevail in the matter of payment of wages; i.e- as 
much may he wish, so much should he pay, and not the entire w'ages. 

When, however, more pi’ofits are made by reason of a special 
knowledge as to time and place, then an amount exceeding that fixed ^ ^ 
before, should be paid by the master to the labourer. 


Viramitrodaya 

When the owner suffers a loss in the profit on account of the fault 
of the labourer the Author mentions the diminution in the wages 

Yajnavalkya, Verse 195 20 

That labourer, however, who transgresses the time and the place 
appropriate for trade 01 cultivation and does not make the sale, culti- 
vation &c. is guilty of transgression, as also he who otherwise makes a 
profit by spending too much of the master’s property; tatm, for such, 
i. e. in regard to such a labourer smaminah, ‘of the master”, in 
regard to the payment of wages, chhandah, “will”, i. e. option. The 
meaning is as much as tbe master wishes, so much should he pay, and 
not the entirety of the wages. 

1. The meaning is this : though he see a proper time and place for the sale 
of the commodity, if the factor, through insolence or the like cause, do not sell it; 
or if he accept less profit, thinking that the time and place would cause him much 
trouble, let the master pay him what wages he pleases, not the full hire. Coje- 
hrooke. Digest. 



1234 Vjra., Sula & Mitakshara— Join/ per/omawce. ry<y^T-avalkyaCb. XVl 

When, "moreover, by reason of his special knowledge of the place and 
the season the labourer makes a greater profit, then more wages should 
be paid in addition to the tenth mentioned in the rule. By the first use 
of the word cAo is included the special, particular etc. about the pur- 
5 chaser, and by the second use of the word cha the loss in the original 
capital (195). 

Sulapani 

Yajnavalkya, Verse 195 

He, however, who carries the load, etc., beyond the limit of the region 
10 other than the one which has been fixed, or does extra work beyond the 
fixed time, or performs more work than the nature of that fixed, in such 
cases it is at the option of the owner. In the case of more, however, more 
must necessarily be paid For less, less; and hence also the option (195). 


The Author mentions a rule as to the pajmient of wages for a 
15 task accomplished by several workmen • 

Yajnavalkya, Verse 196 

As much work a man does, so much will be his wages; if it cannot be 
accomplished by both, the wages should be paid for the work done accord* 
ing to the agreement. 

20 Mitakshara: — When, moreover, even a single task for which the 

wages have been fixed, (and the performance of ) which was ( under- 
taken and ) commenced, but which, on account of illness or any other 
impediment was found to be impossible to be accomplished even by 
both — by the use of the word ‘ even ’ ( is implied ) “ even by many”- 
95 i e. if it could be finished, then yo yaval karma karoti, as much loork a 
labourer does, laval, so mwcA, g. proportionately to the work done by 
him, as determined upon by an arbitrator, should be paid to him as 
his vetanam, xcages, and not an equal amount. It should not be sup- 
posed that no payment may be made, on the ground that there w'as no 
gQ agreement for payment of wages for the several parts of the woi’k. 

If, however, the work be accomplished by both; L e. be finished, 
then as much as was agreed upon i. e. stipulated for, so much should 
be paid to both; and not the entire amount of wages to each, nor 
should the payment be according to the work after determining it. 


^%erse~^w6 m' ^Vir., Sul. & Mitakshara — W ork dons by many men. 1235 

Viramitrodaya 

The Author states a rule in regard to work to be performed by 
severallabourers 

Yajnavalkya, Verse 196 

When one ( piece of ) work is completed by being performed by 5 
two or more contributing more or less labour, then by regard to the 
less or more labour of each the wages should be distributed among 
them, when it cannot be accomplished by two or more. The 
meaning of the word api is that when it is not accomplished on account 
of the fault of the second labourer. If the work is accomplished the 10 
contract should be completed as agreed upon. 

The wages agreed upon to be paid for a particular performance are 
to be paid only on the completion of the work, and the wages are not 
to be paid for only a part performed. The meaning of the substance 
is that the wages are not to be paid d'stributively to each individual 15 
labourer, but are to be paid collectively in a single lot to all together or 
by dividing it among them (196). 


Sulapani 

Yajnavalkya, Verse 196 

He, who performs as much work, his wages should be paid by regard 20 
to that work; if that work cannot be accomplished by both. If, however, 
it can be accomplished, and has been finished, wages should be paid as 
agreed upon (196). 


The Author mentions a rule regarding a Soldier and a Carrier 

yajnavalkya, Verse 197 25 

A Carrier shall be compelled to make good a vessel which has perished 
except it be by (the act of) God or the Idng : One who creates an obstruction 
at the time of starting shall be made to pay twice the (amount of) wages. 

Mitakshara: — A vessel regai’ding which no calamity has arisen 
owing to ( the act of) God or the kings if such a vessel be destroyed 3 Q 
by a carrier through his folly then he should be made to pay for 
such a vessel according to the loss ( caused ). Narada says^ the same: 

“ If a vessel be damaged on account of the fault of the Carrier, he 
shall be compelled to make good whatever loss may have been caus- 
‘‘ ed, excepting such as may be due to an Act of God or the king.” 


1. Oh. VI. 9. 
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Y&jiiavalkya Ch. XVI 
Verses 197-198 


10 


He, moreover, who having before undertaken the service of 
carrying one who intended to start on an auspicious day for a marriage 
or other similar purpose, creates an impediment at the time of start- 
ing by saying at that time that he would not do the work, then he 
shall be fined double the amount of the wages fixed, since an obstru- 
ction was raised to a highly auspicious undertaking. 

Sullapa^i 

Yajnavalkya, Verse 197 

With the exception of anything due to the (act of) king or God, if 
through the fault of the carrier any goods or property of the trader such 
as saffron, etc. perish, then the carrier entrusted with its transport should 
be made to pay. One, moreover, who creates an impediment at the time 
of starting out (on a journey) shall be made to pay twice the amount of 
the wages (197). 


20 


Yajnavalkya, Verse 198 

(If he declines) after setting out, he shall be fined a seventh part; a fourth 
if (he desert) on the way; he shall forfeit the entire amount of wages if ( he 
declines ) in the midway, so also one who causes a work to be abandoned- 

Mitakshara:— Moreover, prakrante, after setting out, i e. after a 
start bad (once) been made, he who gives up a task undertaken by 
himself, — such a one — should be compelled to pay a seventh part of 
the wages agreed upon. 

It may be said: indeed in this very connection by thetext^ “one who 
“creates an obstruction at the time of starting &c.” 
the payment of double the amount of wages has 
just before been stated; and now, a seventh part; thus there is a con- 

Tbe answer tradiction. The answer to this iss that for a man 
who abandons a work at a time when another 
servant may be procured, the seventh part ( is the fine ); while for one 
who ^ves up at the auspicious moment of starting itself, a fine of 
double the amount of wages ( is prescribed ); thus there is no con- 
tradiction. He, moreover, who abandons pathi, on the way, i e. after a 
start was made and the journey had once been commenced, — such a 
one should be fined a fourth part of the wages. He, moreover, who 
deserts in the midway shall be fined the entire amount of wages- 


An objection. 



rmarntkya Ch. XVI 
Verses 197-198 
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He, however, tyajakah, who eames the icorh to he abandoned, i. e. 
when the master compels a servant to stop work, when the latter was 
not giving it up, such a one also the master) shall be compelled to 
pay to the servant the seventh and other portions respectively, regard 
being had to the place (where compulsion, was caused) as stated before. 
Page 125 

This, rule moreover, regards one who has not had any disease or a 
like calamity, vide the text of Manuh “A hired servant who, not being 
“ ill, does noc perform, through insolence, the work as agreed upon, 
“ shall be fined eight Krshnala^, and no wages shall be paid to him.” 

When, moreover, after the disappearance of the disease or the 
like cause, he makes good his undertaking, taking into calculation the 
lapsed days, then indeed he gets his wages, vide the text of Manu®: 
“ If, however one who was ill, after recovery, performs his work 
“ according to the original agreement, he shall indeed receive his 
“ wages even after ( the lapse of ) a very long time.” 

When, however, one after he is cured of the disease, being per- 
fectly at ease, through idleness or like other cause does not do the 
work commenced, even to a small extent, nor gets it finished by 
another’, to such a one no wages shall be paid. As says Manu*: “ But 
“ if he, ■whether sick or well, does not ( perform or ) cause to be per- 
“ formed ( by others ) his work according to his agreement, the wages 
“ for that work shall not be given to him, even if ( it be only ) slightly 
“incomplete." 

Here ends the Chapter on the Non-payment of Wages- 
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Viramitrodaya 25 

It has been stated above that “ the implements shall be preserved 
“by the servants.” There, for not preserving or for a prejudicial per- 
formance, the Author mentions the penalty 

Yajnavalkya, Verses 197 , 198 

Without the act of king or God where a vessel has perished owing 
to the ignorance of the carrier then the carrier must be compelled to pay. 

1. Oh. Till. 216. v ; '-y V 

2. The Gufija berry, i. e. of gold, silver or copper according as the case may 
be ( Medhatithi ). ‘ of gold ’ ( Kulluka ). 

3. Oh. Vin. 216. 4. Oh. Vin. 217. 



1238 Virainitfodaya &: Slila,'— O/i' ampidous Gccasions, 


Ch. X¥l 
Verses 't97-198 ■ ; 


By the use of the word, “tu", the Author excludes what has perished 
by the act of kiag or God. 

On a day fixed for starting for a marriage or alike purpose the labourer 
who raises obstructions, and when another labourer is not available, 
5 shall be made to pay double the amount of wages by compulsion z.e. by 
beating and any other mode causing extreme pain. By the use of the 
word “eva” are excluded the performance of work at any other time. 
Then by the use of the word “cha” are included those who cause consi- 
derable delay in half the way (197). 

10 When a work has been commenced and another labourer is avail- 
able one leaving the work should be made to pay a seventh part; on 
the way i. e. in midway in one’s own country, one abandoning, ( shall 
pay ) a fourth part; and one abandoning at half the journey, the whole 
of the wages should be made to pay. He also who by mischievous coun- 
] 0 sel causes a workman to give up work, such a one also should be com- 
pelled to pay double the amount of wages. 

The words ‘api’ and ‘cha’ are for excluding any option. In the 
matter of a cumulative punishment Manu' thus; “If ill, wdien he reco- 
“ vers, he should perform as originally agreed upon; such a one will 
2 Q “ certainly receive his wages even after a very long time.” The mean- 
ing is that the days of interruption should be counted and the work 
should be completed wdthin these days. If, however, when he is in 
perfect health, but does not perform work through idleness or the like, 
then he does not get the wages, vide the text of Manu ® “ But 
25 “when whether sick or well he does not cause to be performed the work, 
“the wages for that work shall not be given to him although it is short 
“ by a small portion.” This is the substance. 

Here ends the Chapter on Non-payment of Wages. 


Sulapani 

80 Yajnavalkya, Verse 198 

At the time of commencing a journey he who even at the (starting) 
place gives up work, the person abandoning shall be compelled to pay a 
seventh part of the wages. The rest is clear. (1 98). 



1. Oh. VIII. 217. 


2. Oh. Yin. 218. 


& Betting defined. 1239 

CHAPTER XVU. 

On Gambling and Betting on Animals. 

Now commences the Chapter o£ law called “ Gambling and Bett- 
ing on Animals.” Its characteristics have been mentioned by Narada^: 

“ Dishonest gambling with dice, small slices of leather, little staves 5 
“ of ivory, or like others and also betting on birds, form a title of 
“law called Gambling and Betting on Animals.” Ahshah means dice. 
BrafiAna is a small piece of leather, /S^aM^fi-small staves of ivory 
&c. made long and scpared. By the use of the term Adya, ‘ -Or like 
other,’ are included other instruments of enjoyment, such as the iQ 
play having the four components^ of an army division, including the 
elephant, the horse, the chariot, and the like. Gambling i. e. play- 
ing by means of these inanimate things is preceded by a bet. Simil- 
arly that play by means of birds such as a cock, a pigeon and the 
like — and by the use of the word ‘and’, cha, wrestlers, rams, buffalos 15 
etc. — which is initiated by a bet, both of these give rise to a title of 
law called ‘ Gambling and Betting on Animals.’ That has been 
stated by Mantf: ‘‘ That which is arranged by ( the use of ) inanimate 
“ things, is called among men ‘ Gambling’ ( Dyuta ); when, however, 

“ the play is enjoyed by means of animate beings, it should be known 26 
“ as Betting ( Samdhvayah )” 

The Author mentions the ( scale of ) remunei’ation of a keeper 
of the Gambling Hall 

Yajnavalkya, Verse 199 

In a bet, when the wager is a hundred ( fold } the keeper of a gambl- go 
ing house shall take five per cent from a gamester^, and ten per cent from 
the others. 

Mitakshara: — The stake determined by mutual agreement of the 
gamblers is called a ‘ bet ’, glahah. In such a bet one who has ( stipulat- 
ed to have ) a hundred in reference to it, L e- an increase which is 



1. CkXVLl. 

2. An army is generally described as having four parts vizi the elephant^ 
the horse, the chariot and the foot. Chaturailga is a kind of chess in which these 
four parts are represented. 

3. Ch. VIII. 223. 


4. L e* the Keeper of a gambling house* 



iMO Mitakshara & Sulapani— ifeejaer of the home. 

ol a higher proportion than a hundred-fold is an increase by hundred 
fold. From such a gamester, Sabhikafa, the keeper of the hall, m&j tBke 
five per cent for his own maintenance. A hundred in which five 
pams is the increase is a ‘ five per cent paachakam satam. The affix 
5 Kan ( in S' atakam ) is used xmdev the rule^: “ These affixes (men- 
“tioned in P^nini V. I. upto, rule 47 ) have also the sense of ‘ an 
“interest, or rent, or a profit, or a tax, or a bribe given thereby’ or in 
“that.” The meaning is that he should take a twentieth part ( of the 
gains ) of the winner of the bet. 

10 He to whom belongs the house for the residence of gamesters, 
h & SdMuksAi, keeper of the gaTTihling house. One who makes provision 
for all the instruments of gambling such as dice etc., and maintains 
himself with the amount received therefrom is called a Sabhdpati. 
From any other, moreover, «. e. from a gamester who has not laid a 
15 wager upto a hundred ( fold ), dasakam satam, ten per cent, he should 
take a tenth part of the amount won. This is the import. 

S'ulapani 

Yajnavalkya, Verse ipp 

At the time of the gambling, etc. where a small increment is recovered 
2 Q from the gambler, from that per hundred from the clever gambler, the 
officer of the gambling house should take five per cent. Where it has not 
been taken, then ten per cent from the profit (199). 

What should be done by a keeper who has thus been provided 
for ? So the Author says 

25 Yajnavalkya, Verse 200 

Page 126.* 

He, being well protected, shall pay a portion to the king as fixed. He 
shall recover the amount of the wager, and pay the winner ; and being ever 
patient shall give a true decision, 

Mitakshara: — The Officer of the gambling house, for whom provi- 
30 sion has thus been made sab, he, being pi’otected from rogues and 
gamesters by the king — shall pay to the king a portion as agreed 
upon. Similai’ly, he should recover the amount of the wages, e- 
should recover it from the losing party, by accepting a pledge or by 

1. Pafliini V. I. 47. Flf| % f |bS ||.4a w . 



Mitakshara, &^ulapa^i — •Position of the "keeper. 1241 

arrest etc. And haviDg recovered that amount, he the keeper should 
pay it to the winner the successEul party- Also, being ( ever ) 
patient, he should always declare a true decision to the gamblers. 

That has been stated by Narada''- : “ The master o£ the gaming- 

“house shall arrange the game, and pay the stakes won therein.” 5 

Sulapani 

YaJHavalkya, Verse 200 

The keeper of the house when properly protected by the king shall 
pay to the king a portion as arranged, being always patient he shall take 
from the gambler, the amount won. And to the winner also he should 10 
pay the amount sticking to the truth. Brhaspati® states a special rule : 

“One defeated in a secret game; or ignorant (of the rules) or (defeated) by 
“ (the use of) false dice or deceit, though acquainted with the game shall 
“ be released; and one who has lost his entire wealth in a game shall not 
“ be compelled to give the whole of it ” (300). 15 

When, however, the keeper is not able to make ( the party ) pay, 
the king should cause it to be paid. So the Author says 

Yajnavalkya, Verse 201 

That which has been won publicly in an assembly of gamesters, in a 
gaming house having a keeper, where the ( fixed ) portion has been received 20 
by the king, he shall compel the amount to be paid, but not otherwise. 

Mitakshara : — Prasiddhe, publicly, and not in secret, in an assembly 
o£ gamesters having a keeper of a gaming house, and in the presence 
of the officer of gaming appointed by the king, and when the king’s 
portion had been paid by the beeper, the king shall compel a dishonest 25 
gamester to pay the amount of the bet won regarding which there 
is no difference of opinion. Anyatha, othendse, a bet won in secret, 
without a keeper and where the king’s portion has not been paid, he 
shall not cause to be paid to winners. 

Sulapani 

Yajnavalkya, Verse 201 

Where the king has received his own portion, he shall compel the 
amoirnt to be paid which has been won publicly in the house of gam sters 
in the presence of the game-keeper and not otherwise (301). 


1. Oh. XVI. 2. 


2. Oh. XXVI. 7. 
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Mitaksh ara — Gambling mih false dice. 


“Y&jHamlkya Ch. XVII 
Verse 202 


The Author mentions the means for a cleGision 'when there is a 
dispute as to success or defeat 

Yajnavalkya, Verse 202 (1 ) 

The Judges of the disputes (about gambling) as also the witnesses 
5 shall be ( the gamesters ) themselves 

Mitakshara : — Drashlarah, the judges.^ of gambling should be la eva, 
themselves, i. e. the gamesters, i- e. should be appointed by the king. 
There the rule^ that ‘ they should be accomplished by learning and 
study ’ &c. does not hold. Sakshinakha, icdnmes also, in a bet 
10 should be selected from the gamblers themselves. The prohibitive 
rule^ given in “ A woman, a minor, an old man, a rogue &c. ” does 
not apply here. 
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The Author mentions a penalty by way of prohibiting gambling 
in certain cases 

Yajnavalkya, Verses 202 ( 2) 

Persons gambling with false dice or other instruments shall be branded 
and banished by the king. 

Mitakshara: — Those who play with false dice or other instruments 
similarly prepared, for causing a deception e- g. by charmed jewels, 
charms, or medicinal preparations and the like, these the king shall brand 
with a dog’s or other mark, and banish from the kingdom. A special 
rule has been mentioned by Narada* as to banishment: “ The king shall 
“ banish from the^ kingdom wicked men Avho play with false dice, 
“ after a wreath of dice has been hung round their necks; for, that is 
“ the punishment ordained for them.” Moreover, those texts of 
Manu^ which prohibit gambling, e. g. “ Whoever, either gambles him- 
“ self or bets or causes it ( by others ), all those the king shall punish 
“ corporally, as also those S'udras who assume the distinctive marks 
“ of the twice-born ” and others, even these should be understood to 
apply to gambhng with false dice, as also to gambling where there 
is no keeper nor the gambling officer of the State. 


1. See YajS. II. 2 p. 3 above. 2. i, e. in Yajfi. IL 70 p. 851 above. 

3. Oh. SVI. 6. 

4. Dr. Jolly’s Edition gives a different reading viz. “ shall 

drive out of the gaming house.” 5. Ch. IX.. 224. 
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Sulapani 

YajHavalkya, Verse 202 

The judges of disputes regarding gambling as also the witnesses shall 
be (the gamesters) themselves. Persons gambling with false dice, or 
fraudulent gamblers should be branded by the king and banished. 5 
As says Narada’: “The king shall banish from the kingdom wicked men 
“ who play with false dice, after a wreath of dice hung round their necks. 

“ For that is the punishment ordained for them” (202). 


Yajiiavalkya, Verse 203 ( 1 ) 

Gambling should be ordained under the supervision of a single officer, 
with a view to ( use it as a means of ) the detection of thieves. 

Mitahshara *• — -Moreover, the gambling as discussed above should 
be ordained under a single supervision i. e- one where the mouthpiece 
or the chief is one. The meaning is that it should be organised by 
the king under the supervision of an officer of the State. Tasbarajnana* , 
karanat, with a vietc to the detedion of thieves. Having kept in view 
the object of detecting thieves, as gamblers generally hail from those 
who amass wealth by theft; and so it should be placed under the 
supervision of one ( officer ) with a view to the detection of thieves. 

Page 127* 

The Author mentions a rule with a view to extend the laws of gQ 
gambling to betting on animals 

Yajnavalkya, Verse 203 ( 2 ) 

This very law should be understood to apply in the case of betting by 
means of animate beings. 

Mitahshara: — The law as to gambling as has been laid down ^5 
above^: “ In a bet when the wmger is a hundred ( fold ) t&c.” that very 
law should be understood, pranidyute, in the case of betting with aninyxte 
beings, i e- that which is made by means of wrestlers, rams, buffalos 
and the like, and which is called a Smnalimyah. 

Here ends the Chapter called Gambling and Betting on Animals. on 


Viramitrodaya 

‘Now the Chapter of the law called “Gambling and Betting on 
“Animals,” and as stated in the test of jyianu® viz. “ That which is 
“arranged by ( the use of ) inanimate things is called in this world 
“gambling, dyfda] that, however, which is arranged by means of animate gg 
“beings should be known as betting on animals, samdJivayah, and divided 
“into two parts,” the author begins 

1. Oh, XVI. 6 2. Yajn. H. 199. 

78 


2 . Oh. vni. 22 s. 
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Viraniitfodaya — The keeper’s position. 


t Ydjtiavalkija Ch. XVI! 
Verses 199~20S 


Yajnavalkya, Verses 199-203 

The stake determined by the mutual agreement of the gamblers 
is called a “ bet ”, in such a bet, in a hundred i. e. by the 

measure of a hundred and increased, the keeper of the hall, Sabhikak, 
5 i, e. the officer presiding the gambling may take five per hundred i. e. 
for a hundred of gold etc. five of gold etc., from the clever and 
successful gambler who makes the bet. From any other, when the 
profit is less than a hundred, he should take ten per cent; that is the 
meaning. By the use of the word hi is excluded the recovery of five 
} Q- per cent from one who is defeated. 

The keeper of the gambling house who has been protected by the 
king by the arrangement for his subsistence and by the warding-off of 
attacks from others should pay to the king as fixed i. e. in the order as 
fixed, a portion from the amount of his acquisitions ( 199 ). 

He should give the won bets to the winner. Afterwards at the 
place of the defeat he should himself recover i. e. take, after recovering 
it. Truthtelling and patience, one who has these two. The meaning 
is ( that ) he should give a correct decision ( 200 ). 

If, however, the keeper of the house is not able to recover, then it 
2Q should be compelled by the king to be paid; so the Author sa5's ‘prdpte 
etc., 'recovered etc.’ where it has been obtained by the king publicly i.e. 
not covertly in an assembly of the gamblers i. e. in the company of the 
betters. In a place with a keeper attached to the house the king 
should compel it to be paid to the keeper. Or it should be construed 
25 thus : sthdne " at the place ” i. e, at the gambling place, the king 
should compel the keeper of the house to be paid. Otherwise, i. e. 
where the king has not received a share, or in a secret assembly of the 
gamblers, or at a place not presided over by a keeper of the house, 
what has been won, the king need not compel to be paid ( 201 ). 
gQ In transactions relating to gambling, the judges 2. e. the persons 
entitled to give decisions, as well as the witnesses shall be ( the 
gamesters ). By the use of the word eva are excluded the absence of a 
■ fault indicated in the text' " women, minors, aged persons, gamblers 
"etc. ” Those who gamble with false dice etc. i. e. involving deceit or 
with fraudulent motives 2. e. with an intention to deceive, as also by 
means of gems, charms, or medicaments, such persons should be brand- 
ed by the king and exhiled. So says NSrada® : “The king shall banish 
'from the kingdom wicked men who play with false dice, after a wreath 
"of dice has been hung- around their necks ; for, that is the punishment 
“ordained for them.” Thus in the text of Manu® : " Whoever himself 
“engages, or causes others to engage, in gambling or betting ,on animals, 
“all these, the king shall punish corporally, and also those Sudras who 

— — — t.— — — — .. — — — ..... — I,-... . ..-. — ■ — 

1. Seie Tain.. 11. 70, 71 p. 851, - 2. Ch. XVI. 6. 3. Ch. IX. 224. 


^ Sulapani— ‘C/se qf /o/se f/jce, 1245 

“assume the distinctive marks of the twice-born”, and of others are to 
be regarded as having a reference to those gamblers only who use 
false dice ( 202 ). 

Where there is only one officer of the king viz. the keeper of the 
(gambling) house as the mouth-piece f. e. the principal officer, such 5 
gambling should be arranged with the object of finding out the thieves. 

The law as to gambling stated in the text’ “in a bet when the 
“wager is of hundred etc,, ” the Author extends to betting on animalS' — 

Esha eveti, ‘ ih\s tie.’ (By means of ) living beings such as 
wrestlers, rams etc., in a gambling which is to be carried on, known as 10 
th.& samdhvayah i. e. betting on animals, the very law as has been stated 
above, is to be understood. This is the meaning. 

Says Brhaspati®: “ When birds, rams, deer or other ( animals ) 

“are employed to fight against one another, after a wager has been 
“laid, it is called betting on animals.” 15 

“When any one is defeated in a prize-fight between two animals, 

“the wager which has been laid there, shall be paid by the owner ( of 
“the defeated animal). A wager shall be made in public, false gamblers ' • 
“shall be punished.” Narada* : “ If a man arranges a gambling which 
“has not been authorized by the king, such a one shall not get the stake, 20 
“and moreover shall incur a penalty. That which has been jokingly 
“made or which has not been reported to the king, there also he shall 
“not get his stake, and he will also incur a penalty.” 

Vishnu*: “Those who use false dice in gaming shall have their 
“hands’lopped off. Those who resort to fraudulent practices in gaming 25 
“(shall lose ) the fore-finger and the thumb. ” ( 199-203 ). ■ . 

Thus in the commentary on Yajnavalkya ends 
the Chapter on Gambling and Betting on Animals- " 

Sutapapi ^ 

Yajnavalkya, Verse 203 . 30 

This gambling should be caused to be presided over by a principal 
officer with a view to get information about thieves. This same procedure 
should be understood to be in the case of betting with animals called 
Samdhwayah. When gambling is carried on by means of animals such as 
the ram, the cock, etc. with a stake on, that is known as gambling with 35 
animals. Although gambling has been forbidden by Manu® in the text: 

“ Whoever either gambles himself or bets or causes, it (by others), all those 
“the king shall punish corporally, as also those Sudras who assume the 
“distinctive marks of the twice-born,” still if a beginning is made any- 
how, this rule of the law has been stated. 40 

Thus ends the Chapter on Gambling and Betting on Animals. 


1. Yijn. II. 199. 2. Oh. XXVI. 3-5, 3. Oh. XVH. 7. 4, Oh. V. 134-35. 

6. Oh. IX.- 224, - , ■ ■ ■ 
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CHAPTER XVUI. 

Of Abuse. 

Now the Authoi’ introduces the law o£ Abuse, Its definition has 
been stated by Naradah “ Abusive language, couched in offensive and 
5 “ violent terms, regarding the native country, caste, family, and so 

“forth ( of a man ), are termed ‘ Abuse'.” Offensive and violent lang- 
uage about a ( man’s ) country &c.; violent talk is an Akroka’, Nyanga 
is a disrespectful talk. Language which savours of both these, and 
which is also abusive and thus causes dismay, is called ‘ Abuse.’ 
10 There, e> g. ‘the natives of Gauda are fond of quarelling’, is (an instance 
of ) an abuse regarding a country; ‘ The Vipras are an extremely 
covetous people’, is (an instance of ) an abuse regarding a caste; ‘the 
members of the VimAmitra family are cruel in their acts’, is (an 
instance of ) an abuse regarding a family. By the use of the term 
15 Adi, ‘ and so forth ’, is also included violent language regarding learn- 
ed men, or men versed in crafts and the like, used by means of 
abusing learning, craft &c. 

Of that, a three-fold division has been laid down by Narada nz- 
Nishthura &c., with a view to ( be of help in the ) discrimination as to 
20 the punishments. The characteristics of those divisions also have been 
stated by the same Author^: “ That, again, is divided into three species, 
‘‘according as it is Nishthwa (cruel), AMa (indecent), or Tivra (sharp). 
“ The punishment for each increases in severity respectively accord- 
“ ing to the nature of the insult offered ( 2 ). Abuse combined with 
25 ** reproaches should be regarded as Nishthwa ( cruel ) ; abuse couched 

“in insulting language is AsMa( indecent)-, the learned call an 
“ abuse Tivra ( sharp ), by which a man is charged with an offence 
“ causing expulsion from caste ( 3 ).” “ Fy upon you fool ! you are 

“ a rascal”, is ( an instance of ) an abuse combined wfith reproaches- 
30 Here insulting means ungentlemanly language ; censurable— 
(imputing) intercourse with a sister etc. — language savouring of such 
words is called an indecent abuse ( AMikmi )■ And violent language 
imputing an offence of a heinous nature e- g. “ Thou art a drunkard”, 
is an ir^tance of an abuse called Tivra ( sharp ). 
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Of these, the Author mentions the punishment for a 
abuse towards a man of the same Far/if* 

Yajiiavalkya, Verse 204 

He, who, by true, uatrue or, ironical statements ridicules persons as 
wanting in limbs, or an organ of sense, or suffering from a disease, shall, be 
fined thirteen and a half panas. 

Mitakshara I — Nyunahgalj, wanting in a limb, i-e- deprived of a hand 
or a foot etc. Nyunendriyah, wanting in an organ, i-e. being without an eye, 
or an ear etc. Roginabi, suffering from a disease, e. g. a. skin disaase, or 
leprosy etc. Of these whether by true, untrue, or by an ironical praise 
e g- wdien one man says about another that this man who is devoid 
“( of the use ) of both the eyes, is blind”, that is (an instance of) a true 
statement. Where however he says, “This man having eyes, is blind”, 
it is ( an instance of ) an untrue statement. Where the statement is, 
“you look beautiful even in your deformity”, that is ( an instance of ) 
an ironical praise-if a man ridicules, kshepam karoti j. e. reviles or abuses 
them, such a man should be fined a half and thirteen Pams. 

As for the text of Manu:^ “ He who calls another man ‘one-eyed, 
“ ‘lame’ or the like, even if it be in accordance AHth facts, shall be 
“punished with a fine not^ less \hsLi\ a KdrsMipana,'^ that has reference 
to one who belongs to a Varna notorious for extremely bad behaviour. 

When, however, sons etc. abuse mothers or the like, then these 
should be fined a hundred, (as) has been said by the same sage^ : “ He 
“ who defames bis mother, his father, his wife, his brother, his son,, or 
“ his teacher, and he who gives not the way to bis preceptor, shall be 
“ compelled to pay one hundred panas This rule, moreover, is to be 
observed in the case of the mother and other elderly ( and respect- 
able ) persons who are guilty, and in the case of a wife who is innocent. 


:o 


15 


20 


26 


Sulapani 

Yajnavalkya, Verse 204 

If one makes a statement of abuse regarding persons defective in 
organs or defective as from suffering in diseases, either by a true statement 
or by a false statement, or in any other manner, then he shall be punished 
half bykhirteen panas. Narada* states the characteristics of abuse (‘same 
as at page 1M6 11. 2-6 above) (204). 


1. Oh. Vin. 274. 
3. Oh. Vm. 275. 


2 . i. e. With a njinimum of a Kdrxhapana. 

4. Oh. SV. 1 , 


30 


35 
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Page 128* \ - 

The Author states the penalty for an AMa ( indecent ) abuse 

Yajnavalkya, Verse 205 

The king shall compel a man to pay a fine of Twenty-five panas who 
abuses another saying “ I shall have intercourse with your mother or sister.” 

5 Mitakshara: — One abusing thus! “T shall have intercourse with your 

“sister or mother the king shall compel to pay a fine of twenty-five 
panas i. e- which consists of a twenty plus five panas. 


Sulapai^i 

Yajnavalkya, Verse 305 

10 PaneMvimaiikam, ‘Twenty-five, i. e. which consists, of twenty-five 
pastas. The rest is plain. In some places the reading is ‘or similarly a 
mother’ (205). 


Having thus stated the rules for men of equal merits and Varna, 
the Author pi’oceeds with a view to declare the law regarding men of 
15 varying merits 

Yajnavalkya, Verse 206 ( 1 ) 

( For the abuse of a man ) of an inferior ( status ) ( the fine is ) half ; 
and for ( the abuse ) of others' wives or superiors, ( the fine is ) two-fold- 

Mitakshara; — Adhameshu, ( In the case of an abuse) of men of 
20 inferior ( statue ), *.«• relatively to the person abusing by regard to the 
inferiority in ( the mode of ) living and such other qualities, the fine 
Is half. In the present context, the full fine being twenty-five panas as 
stated in the previous clause, a fine equal to the half of that ie. twelve 
and a half should be understood. As for an abuse regarding ‘ others ’ 

■ 25 wives,’ a uniform fine of double i. e. twice twenty-five i e. Mty panas 
should be understood. Similarly, for an abuse of ‘ Superiors ’ i.e. of 
those who are relatively superior, in learning and conduct, to the 
person ( abusing ), the fine shall also be fifty panas. 



Yajna valkija 01 VlII 
Verse 206 


] 


Mitakshara — Abum between differerd vary,as. 




The Author states the rule for determiniug the penalty for 
mutual abuse between men of different Varnas such as the Murdhd- 
and others 

Yajnavalkya, Verse 208 (2) 

The determination of the penalty should be made by regard to the 5 
superiority or inferiority of the Varna and Jdti- 

Mitakfhara: — Varndh, ie. a Briihmana'&c ; J&tis i.e- the MArdhdm' 

and others. Varndh and jdiay ah ( joined together make up the 
compound ) Varna-jdtayah- ‘Superior, and inferior’ ( joined together 
make up the compound ) ‘ Superior and inferior.’ Varnajdtayah which 10 
are ‘ superior and inferior ’ ( when joined together make up the com*' 
pound expression ) ‘ Var?ias and jdtis which are superior and inferior.’ 

In the case of an abuse being mutually committed by these varnajatyutta- 
rMharaik, varnas and jdtis which are superior and inferior, isaisLSja 
pranayanam, the determination of the ‘penalty, i. e. the inference, should 15 
be understood to be made by reference to the maximum penalty. 

It appears that by particularly specifying ‘ Superiors and in- 
feriors,’ the determination of the penalty is to be made also by refer* 
ence to the relative superiority or inferiority ( of the parties ), e. g} 
for abusing a Murdhdvasihta who is inferior to a BrdJmana, but 20 
superior to a Kshatriya, a Brdhnana deserves a penalty which would 
be slightly above fifty panas, which is the penalty for the abuse of a 
Kshatriya viz. seventy-five panas. A Kshatriya also for abusing him^ 
becomes amenable to a fine which would be slightly less than one 
hundred panas which is the penalty for an abuse of a Brdhmana viz. 25 
Seventy-five panas. A Mdrdhdvasikta also deserves the same fine for 
an abuse of ( either of ) these two. In the case of an abuse mutually 
between a Murdhdvasikta and an Andiashtha the same penalties 
shall be understood respectively as would be the case in an abuse 
mutually between a Brdhma^ia and a Kshatriya. Similar punish- 3Q 
meats should be inferred in other cases also. 


1. In the instances gives, the Author has illustrated the rale by taMng the 
causes of abuse by the lower and higher tribes. 

2* u e. 3furdhavadktai see Ok. Acharadiiyaya of Yajnavalkya. . 
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Sulapani 

YajSavalkya, Verse 206 

Of equal varijas by regard to the person indulging in the abuse ; and 
among those of low qualities than the accused, half of twenty -five should 
5 be taken as the fine. In regard to an abuse of others’ wives and of the 
preceptors or the like, double of that e, fifty in quantity. 

Varv^h, ‘classes’, such as the Br§.hmanas and the like. Jdtis, ‘castes,’ 
Bixdh as th.@ Murdhdbhishikla etc. In regard to these also, for an abuse by 
the higher of an inferior or by the lower of the superior, the administration 
10 of punishment should be made. The rest is clear (206). 

Having thus stated the penalties in the case o£ all the Varnas 
the Author mentions a penalty for an abuse among the Varnas again 
but by reference to the Pratiloma} and Anuloma order. 

Yajnavalkya, Verse 207 

15 In the case of the abuse of one of a superior class, the fine is two-fold 
and three-fold (respectively), and of one of a lower class, it is to be 
reduced in the ratio of a half ( respectively). 

Mitakshara : — Apawadah, abuse, ie. vilification. Abuses by persons 
belonging to an inferior class are pratilomyapawadah, abuses of one of a 
2Q superior class, teshu, in these cases, e. p. for a Eshatriya or a Vaisya 
abusing a Br&limana, the fines should be understood respectively to 
be double of that mentioned in the foregoing text^ laying down a 
double i. e. of fifty panas; so that double i.e. a hundred, and a treble 
i. e. a hundred and fifty panas (shall be understood ). 

In the case of an abuse of a Brdhmana by a S'ndra, there is 
either corporal punishment or cutting off of the tongue, as says Manu^: 
‘‘ A Eshatriya having defamed a Brahmcma shall be fined one hundred 
“ ( Panas ); a Vaisya, one hundred and fifty or two hundred, while a 
“ S'udra shall make himself amenable for corporal punishment.” 

Page 129 * 

g 0 In the cases also of a Vaisya and a S'tidra who are lower down 
a Eshatriya by one or more tlian one class ( respectively ), by a parity 
of reasoning, the penalty for abusing a Eshatriya should be under* 
stood to be a hundred and a hundred and fifty {^paiiasf For a 
abusing a Vaisya, a hundred ( panas, shall be the fine ). 

1. ' in descending and ascending order. ’ See Yaifi. Achara,. Ok. IV. 

2. *. 8. inYafi. IL 206 (l)aboyep. X249. 3, Ok. VIII. 267. 
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In the cases of abuse o£ the lower classes e.- g. in an abuse of a 
KsJiatriya, a Vaisya or a S'Mrahj & Brdhmam, of that., tasmatj e. 
of the penalty for a Kshatriya abusing a Brdhmana viz' of a hundred 
(panas), a reduction of a half should be made in the case of each 
class respectively, and the remainder i. e, fifty, twenty -five, and 5 
twelve and a half ( pams ) , should be the fine, respectively, for a 
BraJimana. That has been stated by Manu^ : “A Brdhmana shall be 
“fined fifty (pa«as ) for defaming a in ( the case of tljte 
“abuse of ) a Vaisya, the fine shall be twenty-five ( pafias ); in ( the 
“ca^ of ) a twelve.” In the case of an abuse by a Kshatriya, of iQ 

a Vaisya or a S'udra the fines respectively shall be fifty, and twenty- 
five (panas). And in an abuse by a of a S' Mr a a ( fine of ) 

fifty (panas )• Thus the law should be understood, vide the text of 
Gai^ma^ : “ The fine in the (cases) of a Kshatriya and a Vaisya shall be 
“similar as in the case KLaBrahmxna anda AsAai^r^a (respectively),” and 15 
also under the text of Manu^: “ A Vaisya and a S'Mra must be punished 
“exactly in the same manner according to their respective castes. ” 


Sulapa^l 

Yajnavalkya, Verse 207 

The meaning is that for an abuse of the Brahmana by a Kshatriya, a 20 
hundred, and by a Vaisya of a hundred together with a half. Obviously 
by making it fourfold two hundred is that for a Sfidra. 

Mana‘ states a penalty for an abuse of an inferior order :“A Br&hmana 
shall be fined fifty pavas for defaming a Kshatriya, and a half of fifty for 
(defaming) a Vaisya, and for (defaming) a Sfidra twelve is the penalty (207). ^5 

The Author mentions again a rule regarding a Nishfhura abuse 

Yajnavalkya, Yevse 208 

For an abuse threatening mjnry to the arm, neck, eye, or thigh, the fine 
shall be a hundred; and a half of it in ( the case (d } the foot, nose, ear, the 
hand, or the like. 30 

Mitakshara : — For an injury to the arm &c. each by a threatening 
abuse i. e. for , threatening by words e.g. in the form “I shall lop off 
“your arm &c.” Satyah, a hundred, L e. a fine limited by a hundred 
shall be understood. In the case of a verbal threat of an injury jto 
the foot, nose, ear, hand, or the like, — ^by the use of the word Adi 35 
‘or the like’, ( are also included ) the hips and the like — tadardhikah, 
half of that, i e. half of that i. e. a fifty panas, should be understood. 


1. Cb. vm. 268, 
79 


2, 14, 


3, Ob.Vm. 277. 
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Verses 


10 


15 


30 


35 


Sulapani 

Yajnavalkya, Verse ao8 

After a threat “I shall lop off your arm, ” followed by an iniury , 
the penalty is of the extent of one hundred. In regard to the foot etc. ; 

its half,?.e. fifty (308). 

Yajnavalkya, Verse 209 

When, however, a feeble person speaks like that, he shall be fined ten 
pamS; simdarly, one able should be asked to furnish security for the 
safety of him. 

Mitakshara : — Moreover, -when he who is reduced in strength on 
account o£ fever or a like cause, threatens another with the words 
“I shall lop off your arms and other limbs”, or the Mke, he ‘Shall be 
fined ten panas. 

When, however, one has capacity and threatens, as before, another 
person who has been reduced in strength, he should be compelled to 
furnish security for the safety of the weak person for the period after 
the ( infliction of the ) fine of a hundred &c-, mentioned before* 


20 


Sulapapi 

Yajnavalkya, Verse aog 

One, however, who is unable to cause the injury, and speaks in this 
manner, shall be fined ten panas. One, however, who is capable and speaks 
in this way, after being punished with the aforestated one hundred, shall 
be made to give security for the protection of the person threatened (309). , 


The Author mentions a penalty in the case of & Ttvra abuse 

Yajnavalkya, Verse 210 

In the case of an abuse involving degradation from caste the fine is that 
for a middle Sakasa. For ( an abuse ) imputing a secondary sin, however, 
he shall be compelled to pay the fine for the lowest Sdliasa. 

Mitakshara: — ^In the case of men belonging to the Varnas, an abuse 
of them involving their degradation, e p. the offence of Br5-hmicide &c*, 
the fine shall be as that for a middle Sdhasa. For an abuse, however, 
imputing the commission of a secondary sin, e.g- ‘Thou art a cow-killer’ 
or the like, he shall be fined as for the lowest Sdhasa. 


Siilapani 

Yajnavalkya, Verse 2 io 

For an accusation of a BrSbrnana in the form “you are a Brahmicide” 
and the like by a Kshatriya, the punishment to be administered is the 
middle amercement. And for an accusation for killing a cow etc. he 
should be u^ade to pay the first aniercement (310), 



^^frses ^ i25S 

Yajnavalkya, Verse 211 

For an abuse of a Bfdfimana learned in ibe three Vedas, the king, or the 
gods, the fine shall be (as for) the highest Sahasa; the middling, (for an abuse) 
of the castes or the Ptigas; and the lowest (for an abuse) of the village or the 
country. 5 

Mitakshara: — Moreover, Brdhmanas learned in the three Vedas 2 . €» 
accomplished by learning the Vedas. For an abuse o£ these, of the 
kings, and of the gods', the fine shall be ( as for ) 
Page 130^= the highest SS,hasa. Moreover, for an abuse of 

the Pugas i. e. associations of the castes such as 10 
the Brdhmana, the Murdhdvasikta and others, the fine shall be (as for) 
a middling S&hasa. In the case of an abuse of a village or the country, 
the fine shall be understood to be ( as for ) the lowest S&hasa each. 

Here ends the Title of law called ‘Abuse.’ 

Viramitrodaya 15 

Now the chapter of law called ‘ Abuse ’ defined by Narada' : 

" Abusive language, caused in offensive and violent terms, regarding 
"the native country, caste, family etc., (of a person) is termed Abuse. ” 

The Author discusses that 

Yajnavalkya, Verses 204-21 1 20 

There, however, an abuse is of three sorts. So says Brhaspati® : 

" Offensive language or defamation regarding one’s country, village, 
"family or the like which is not a fact that, is known as the abuse of the 
“first degree. Referring ( in terms of contempt) to a man’s sister or 
“mother, or charging with a minor sin, is termed abuse of a middling sort 25 
"by those learned in the law. Charging a man with taking forbidden food 
"or drinks, or taxing him with a heinous sin is termed abuse of the highest 
“degree, as also maliciously exposing his weakest points.” 

Dravyam ‘ {&ct’ i, e. the thing without it, in short false; thus a 
false assertion as to a sin or a defect in a limb or inferiority of family, 
an assertion of this nature is lowest; a false assertion about an inferior 
sin is a middling abuse, and a false assertion as to a heinous sin is the 
highest kind of abuse. This is the nieaning. 

There, in regard to the first, the punishment is stated. A trie 
assertion c.g. ‘you are blind;’ an untrue assertion of a similar gg 
character in the case of one not blind; ironical statement t.e. an 
apparent praise resulting in a censure, as for example, in the case of a 

2. Ch. XX. 2, 3, 4. 


1, Ch. XV. 1. 
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blind person etc. the statement ‘ you are lotas-eyed or the like. If 
by these statements one reviles another in an ironical manner in regard 
to a defect in a limb or an organ, or being affected by a disease or the 
like, then he shall be punished with thirteen and a half L e. a half and 
g twelve ^panas. This moreover is ( a rule ) in regard to those of the 
same caste. That has been declared by Brhaspati* ; “ When two 

'‘'persons abuse each other, their punishment if they are equal in caste 
“and merits has been approved in the S&stra to be thirteen and half 
“panas; in the case of equals the penalty is equal; of one who is 
“inferior, the same is double, and for a superior, half has been ordained 
“for a mutual abuse." 

As regards abuse concerning a mother etc. Manu® states a special 
rule ; “ He who defames the mother, the father, the wife, the brother, 
“the son or the teacher, and also he who does not give way to the 
“preceptor shall be compelled to pay one-hundred panas.” This accord- 
ing to Mitakshara* is applicable in the case of a mother etc. when they 
are guilty, and in the case of a wife when she is innocent (204). 

‘ I shall have sexual intercourse with your sister or mother and 
'have been having the enjoyment’, one abusing thus and causing pain 
^ to one equal in caste, the king shall compel to pay the penalty of 
twenty-five panas. The use of the word vd, ‘ or is made indifferently ; 
thereby ‘ I shall have intercourse with your daughter or wife even ’ 
and the like ( form of abuse ) also is included. The word ha is used 
simply for filling up the line ( 205 ). 

The penalty of half by thirteen panas or twenty-five panas which is 
mentioned above in the case of equals shall be half in the case of 
inferiors when abused ; in the case of others’ wives or superiors, it 
shall be double of that stated for equals. 

The Author mentions regarding mutual abuse in the case of 
persons who are relatively higher and inferior in caste, merit, and class 
also. Dande ‘ punishment ’ etc. varndh ' classes ’, such as the 
Br&hmana etc; jdiiSf * castes ', such as the Mdrdhdvasikta and others, 
uttarddhardh, 'superior and inferior’, i. e. higher and lower. In the case 
of mutual abuse between these the determination of the punishment 
should be specially made; as for example for a Brdhmana for 
1. See »ote above. 2. Oh. XX. 5. 8. Oh. Vni. 276^^ 

4. ■ The print of the Viramitrodaya is thus ‘ STPTW: 

WTOU t apparently a slip as-is confirmed by the MitSkshara where the 
reading is etc. 
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abusing a MArdMmsikta who is inferior to a Brdhmana and is superior 
to a shall pay half as much more the penalty as is laid down 

for the abuse of a Kshatriya, and less by a quarter of the penalty for 
the abuse of a jBraAwJaraa ( 206 ). 

‘ Half in the case of inferiors ’ as has been stated above; as if 5 
mentioning this as an illustration^ the Author mentions a special rule in 
the case of persons still lower and much higher prdtilomyeti etc. In the 
case of an abuse of one of a superior class by one of those who are 
lower than the lowest, the punishments are respectively four-fold etc. 

In the case of an abuse of an inferior class by one of the highest class 10 
respectively of the lower ones, the punishments shall respectively be 
half, half of the half, and in the descending order. Thus such punishment 
as is prescribed in the case of an abuse of aBr&hmana by a Brdhmi^, 
quadruple of that shall be for a Stidra, triple of it for a Vaisya, and 
double of it for a Kshatriya shall be the punishment for the abuse of 
the Brdhmam. The punishmeut which is prescribed for the abuse of a 
Brdhmana by a Br&hmana, the half of that shall be for the abuse of a 
Kshatriya, quarter of it for the abuse of a Vaisya, and the eight part for 
abusing a Sudra shall be the punishment for a Brdhmana, Thus 
should be understood elsewhere ( 207 ). 20 

For an abusive threat ‘I shall cut off your arm*, or of alike nature, 
and threatening the destruction of an eye etc., the penalty shall be 
hundred panas, and for an abusive threat of injury to the foot etc., half 
of a hundred shall be the punishment in the case of persons equal in 
caste. By the use of the word ddi, ‘ et cetera > is included hips and 25 
other minor organs ( 208 ). 

This, moreover, to cut off the arms etc., is in regard to one who is 
able; one, however, who is weak and indulges in such abuse shall be 
punished ten panes. In the case of one who is very strong and 
indulges in the threat of an injury should be compelled to give gQ 
security for the protection of the whole and for the avoidence of the 
arm-cutting etc. By the use of the word tu is excluded one who is 
mightier still. By the use of the word iathd, i. c., ‘ also is included 
the statement that in the absence of a security be should be kept 
under restraint by the king. Here also the more or less is to be gg 
determined by regard to the distinction of the best and the lowest (209). 

The Author now mentions with regard to abusive threats of the 
first, middlemost and the lowe^ class. For an accusation involving 
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degradatioa such the offence of Br^hmicide or the like, for such a charge 
the penalty is as for the middle sdhasa. For an abuse, however, 
imputing the commission of a secondary sin, the penalty as for the 
lowest sdhasa should be imposed. That for the middle sdhasa has been 
5 noted before. This, moreover, is with reference to persons of the 
same quality and the like. By regard to the distinction of the higher 
or lower class, more or less should be inferred ( 210 ). 

For an abuse of the Brdhmanas learned in the three Vedas i. e. 
accomplished scholars in the three Vedas, as also for the defamation of the 
10 king and of the gods also. Thus, by the use of the word ddt, ‘ etc. ’, is 
included the cutting of the trees etc. For an abusive language against 
a that for the highest For an abuse of the caste, 

the pfigas etc. f.e.the associations of the Murdhdvasikta and the like, as 
that for the middle sdhasa, and for an abuse of the village or the country, 
15 the penalty for the first siAasa shall be imposed. For an abuse of 
Kshatriyas and the like, a double etc. should be understood. In regard 
to an abuse involving degradation Mann’ says For a mutual abuse, 
“however, by a Br^hmana or a Kshatriya the punishment should be 
"administered as ordained. On the Brahmana the lowest, and on the 
20 “Kshatriya the middlemost amercement.” 

In connection with the Sudras Brhaspati^ says : “ For reviling 
“ the vipras he is liable to have his tongue cut off. ” 

So also “ For one pronouncing their names and castes with 
“ malicious intent, a red-hot iron spike of ten fingers in length should 
gg “ be ordered in his mouth. ” This, however, appears to be in regard 
to excessive abuse actuated by habitual malice. 

Here ends the Chapter called Abuse, 


SO 


35 


Sulapapi 

Yajnavalkya, Verse 21 1 

For those who indulge in an abuse of the learned in the three Vedas 
and the like, the highest amercement is the penalty ; of the jhtis such as 
the Mfirdh&bhishikta &c., of the association of tradesmen and the like,, the 
middle amercement, and of the village or the country, the first amercement, 
shall be the punishment. 

Thus ends the Chapter on verbal Abuse. 


I 

I 



1. Ch. VIII. 277. 

2. Not found in the published extracts of Brhaspati. 
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CHAPTERXIX. 

Assault. 

Now begins a chapter called Assault. Its characteristics have 
been stated by NSrada* : “Injuring the linabs o£ another with a hand, 
“foot, weapon or otherwise, or defiling him with ashes or the like, is 5 
'‘termed Assault”. That injury i. e- striking and causing pain to 
another’s limbs L e. ( also ) to movable and immovable property, by 
means of the hand, foot, weapon or otherwise — by the use of the word 
‘otherwise’ Adi U e. ( also ) by means of stones &c — ; similarly that 
defilement by means of ashes — by the use of the word Adi ‘ or the 10 
like ’ , by means of dust, mud, foeces also — which causes mental pain 
on account of the (vile ) touch; both these are known as ‘ Assault.’ 

That by means which an injury is caused is a danda, i. e> the 
body; a pdriisliya i. e. inimical behaviour by means of it towards 
movable property or the like, is called Danda-pdrushya ( Assault ). 15 

Having, moreover, stated its threefold division, distinguished by 
the raising of the hand &c., a second threefold division again has been 
stated by^ the same Sage by regard to the threefold acts regarding 
articles of small, middling, or superior value : “There are three 
“ species of that also as it may be either small, middling, or extreme, £0 
“according as it consists in the raising ( of a hand or weapon ) or in 
“an unexpected attack, or in striking a wound ( 5 ). Stealing articles 
“of small, middling, or superior value, is called the three Sdhasas-, 
“there, the thorny weeds should be extirpated.” ‘An unexpected 
attack’ i e. striking one who has not the least warning ( about it )• g- 
Only three Sdhasas 4. (?. three kinds of i e. daring deeds 

e. g. Assaults. 

Moreover, when abuse or assault has once commenced, whoever 
of the two contending parties, forbears, for such a one, not only that 
there is no punishment, but he is indeed to be respected. Similarly’ 30 
for one who first began the quarrel, there shall be a higher punish- 
ment. Also when after the quarrel has commenced, he who follows 
up his attack is liable to be punished. 


1. Oh. XV. 4, 


2 . CI 1 .XV. 5-e, 
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And when it is not possible to discriminate between the guilt o£ the 
two, the fine shall be equal. Moreover, in the case of an insult offered to 
the Aryas by the iSW^ac^as and the like, the Good^ people them- 
selves ^ve authority to levy a fine ; if they are unable, the king 
^ should indeed chastise them, and not ( merely ) receive a fine. Thus, 
the five rules of procedure have been mentioned^ by the same Sage ; 

“ For both kinds of these, a five-fold rule of procedure has been 
“laid down’. When, after an altercation has once commenced, and 
“ both have been excited to a high pitch, he who forbears is respected ; 
IQ “ and he who pushes on ( the quarrel ) deserves punishment. He who 
“ is the first to offer an insult is decidedly a criminal ; he who returns 
“ the insult is likewise culpable ; but for him who began the quarrel, 
“ the punishment shall be heavier ( 9 ). When both parties are im- 
“ plicated equally, he of the two shall receive punishment who follows 
j - ** up his attack, whether he was ( originally ) the aggressor or the 

“ defendant ( 10 ). When two parties have been guilty of insult, 
“ and both have commenced to quarrel at the same time, they shall 
“ suffer the same punishment, in case that no dffierence ( in their res- 
“ pective culpability ) becomes apparent ( 8 ). If a S'unpAka, Shandha, 
20 ** ® ChandAla, cripple, one who maintains by killing ( beings ), an 
“ elephant-driver, a Vrdtya,^ a slave, transgress their limit and offer 
“ an insult to the teacher,^ preceptor, or the king, they shall instantly 
“be punished corporally (11 and 12 ). Any one of the better class 
“ whom these persons offer an insult, may himself administer the 
25 “ punishment. The king has^ nothing to do with their punishment 
“(13). For these people are the refuse of human society, and their 
“ property ( likewise ) savours of impurity. Therefore the king shall 
“ inflict oOTporal punishment upon them, and he must not ( merely ) 
“ punish them with a fine (14).” 

1. The good men thMaselveg shall punish them. But if they are unable, then 
the king shall chastise th«m and not merely remit with a fine. Asahaya, 

, % Cb. XV. 7-14. 

3. One deprived of the caste for the non-performance of the ceremony of 

initiation. These are again admitted into the caste by the performance of a rite 
known as the VrityarsUma. B is also Ihe descriptive nmxe used in reference to 
the caste which originated from a father and a KsheUrtya mottier. 

4. Dr. Jolly reads thus: w (11) &c. (12) “or one who 

treats a <3nr» or spiritual teacher wttb disregard” “should ofiend a superior &c” (12) 
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Page ISl* 

PreHiising the necessity of establishing an assault o£ the character 
thus* described, the Author mentions the means of dealing out punish- 
ment when there is a doubt about it 

Yajnavalkya, Verse 212 

In the case of an assault to which there were no witnesses, the point 5 

at issue should be determined by means of marks, by probabilities, by 
popular report, and the like, lest the mark should be counterfeited. 

Mitakshara: — When, any one complains to the king thus, “ I was 
"beaten by such a one in secret,’’ then chihnaih, weaf2S of ^imrks, 
i. e. signs indicating colour &c., on the body, yuktyS, hy frohahilities, 10 
by regard to the relation of cause and effect, agamena, popidar report, 
i. e. from the talk among the people-— by the use of the word cha, ‘and 
‘the like,’ by an ordeal also — the determination should be made 
bearing in mind the possibility of a counterfeit mark. 


Viramitrodaya 15 

Now the Author begins the chapter on Assault. Its characteristics 
have been mentioned by Narada®: “Injuring the limbs of another 
“with a hand, foot, weapon or otherwise or defiling him with ashes or 
“the like is termed assault.” By the use of the word ddi, ‘and the like’, 
is included the cutting of the trees etc. 20 

There first, on a doubt arising whether one has committed the 
assault or not, the Author mentions the means of determining the same 

Yajnavalkya, Verse 212 

For an attack for which there are no witnesses i. e, (one) made in 
secret, and when the assault was made with the feet and weapons, and ^5 
a denial is set up, such a dispute should be decided i. e. determined, by 
means of marks such as scars etc. on the body; by probabilities taking 
into consideration the motive etc,; by knowledge i.e. by popular report. 

By the use of the word cha, ‘and’, by ordeals. KtUa etc. i. e., by others 
than by counterfeit marks. By the use of the word tu, ‘ however gQ 
the Author excludes the imposition of punishment etc. for mere verbal 
accusation, such as ‘ I was beaten by him '( 212 ). 


1. There is a mistake ia the print oi the text at p, 131 l.i. for ij# &c. 
read etc. 2. Oh. XV. 4. 

80 
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YajSavalkya, Verse 212 

Having assaulted another at a place devoid of witnesses and smearing 
one’s body with blood, when one asserts “I have been beaten by him”, 
5 there, for fear of counterfeit marks the decision is to be given by regard 
to unadulterated marks and also by the evidence of truthful people. 
Brhaspati' states the characteristics of an assault: “Injury by means 
“of a staff, a stone, a club or ashes, mud or dust, or attacking with weapons, 
“is termed assault ’* (212). 

10 Having thus determined the particular means, the Author 
mentions a special punishment 

Yajnavalkya, Verses 213 and 214 

For throwing ashes, mud, or dust the punishment recorded is ten 
panas ; and double that amount for attacking with an impurity, a heel, 
15 a spittle ( 213 ) 

This if ( the offence be committed ) against one of an equal class. 
But ( it would be ) double ( if the offence be committed } against another’s 
wives, or against persons of higher orders ; if, against persons of lower 
classes, a half of the fine ; there shall be no fine for an offence committed 
20 through infatuation, drunkenness, or the like ( 214 ). 

Mitakshara : — He wh® throws ashes, mud or dust at another 
should be compelled to pay a fine of ten pams. By impurity is also 
included tears, phlegm, nails, hair, ear-wax, rheum of the eyes, and 
leavings at the meals. Parshnih, heel, the hind part of a foot. 
25 Nishthyutam, a spittle, i. e. the water thrown out of the mouth. For an 
assault with these, a fine twice of that i, e. the fine mentioned before 
viz. ( of ) ten i. e. twenty panas, must be understood. Again, a 
special rule has been stated by Kalyayana in cases of Assaults with faeces 
&c: “ It is declared to be four-fold, when the assault is committed 
30 ** ( means of throwing ) the vomit, or urine, or faeces or the like, on 

“ the lower extremities ; six-fold if thrown upon the middle extre- 
“ mity of th^body ; but eight-fold if upon the head." By the use 
of the term Adi, ‘ or the like,’ are . included fat, semen, blood, the 
marrow of the bones, and flesh &c. ( 213 ). 

35 The fine thus mentioned before should be understood in the 
case of persons of the same tribe. In the case of assaults on the 


1. Oh. XXI. 1. 
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wives o£ others, it applies generally without differentiation- Also, (in 
the case o£ assaults) against persons o£ a higher order i. e, higher in 
learning or conduct as compared with ( the actor ) himself, a fine must 
be understood which would be double in amount o£ that mentioned 
before e- of ten pams and also of twenty panas. In the case of 5 
persons of a lower class i. e. inferior in learning &c. as compared 
with himself, a fine half in amount of that mentioned before e- five 
panas, or ten panas must be understood. 

Mohah, infatmtiorir means . mental aberration. Madah, drunken- 
ness, is the particular condition ( which is ) producaed by the drinking lO 
of intoxicating liquor. By the use of the word A'di the possession by 
a spirit &g. (also are included ). When under the influence of these 
an assault is committed, no penalty shall be imposed even when the 
ashes e*»c. ( actually ) touch the body ( 214 ). 

Vtramitrodaya 15 

Now after having thus determined {. the fact of ) the assault as the 
next step, the Author states the penalties according to circumstances 
up to the end of the chapter 

Yajnavalkya, Verses 213-14 

For a bodily assault upon another such as by ashes, mud or dust/ 20 
the penalty for the assailant shall be ten panas. For an attack with an 
impurity such as tears etc., or with a heel z. e. the hind part of the leg, 
or with a spittle i. e. the excreta of the mouth, the penalty is double of 
ten panas (213). 

The penalty in this manner should be observed in the case of the 25 
equals in all the varnas. For an attack on others’ wives or upon 
members of the higher varnas, in regard to an offence of this character, 
the punishment shall be double of that stated for the equals. In regard 
to a similar offence towards members of lower varnas, half the penalty 
of that stated for the equals should be imposed. Mohah, ‘infatuation’, 3 Q 
i. e. ignorance ; madah, ‘ drunkenness, ’ such as by liquor etc. By the 
use of the word ddi, ‘ or the like ’, is included arrogance. By these 
even, if assault is made with ashes etc., there is no punishment. By the 
use of the word cha, ‘ and ’, is indicated the addition of treble and 
quadruple punishments in the case of higher and higher degrees. It 35 
shall be four-fold when ( the attack is committed ) by means of urine, 
vomit, or fish or the like ; six-fold, if on the middle part of the body ; 
but eight-fold, if upon the head. The quadruple etp. is to be understood 
as of ten panas ( 213-14 ), 


i* 
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Yajnavalkya, Verse 213-14 

When the ashes etc. touch another’s body the penalty is ten panas- 
For a touch of the impurities also the same doubled (213). 

5 YajHavalkya, Verse 214 

Similar is the penalty as characterised above in the case of persons of 
the same caste; in the case of others’ wives or of persons of superior caste 
it is two-fold. For those of the lower caste; half. When it is done through 
mistake etc. ( there is ) no punshiment (214). 


10 


15 


20 


25 


30 


The Author mentions a penalty in cases o£ assault by inferior 
persons ( against superiors ) 

YajnavalkyB,, Verse 215 

The limb of one who is himself np\ 9k Brdlmma, which causes injory 
to a Viffa, must be cut off. When it is raised, the lowest amercement, {is 
laid down ), and half of it in (the case of ) a touch. 

Mitakfhara : — The limb of one idho is { himself) not a Brdhmana, 
abra^manasya, i e> of a K§hatriya or the like, viz- the hand, the foot etc. 
which causes injury to the Brdhmanas, that should be cut off. Of a 
S'ndra causing injury to a Kshairiya or a Vaisya even, the punish- 
ment indeed is the cutting off of the limb 5 “ With whatever limb a man 
"of a lower class does injury to one of a higher class, even that limb of 
"his should be cut off this is the command of Manuh From the I’ule 
as to the cutting off of the limb of a S''?«fra for an offence against any 
one of the twice-born tribes, by a parity of reasoning, the same punish- 
ment would accrue to a Vaisya causing any injury to a Kshairiya. 

Udgirne, when raised^ ie. when a weapon etc., is raised with a view 
to strike, the punishment for the first amercement must be understood. 
Of a S'ndra, however, even for a raising ( of the hand etc. ), the 
punishment, indeed, is the cutting off of the hand etc., vide the text 
of Mantf; “ For raising a hand or a stick, he deserves the punishment 
“of having his hand cut off.” 

Page 132* - - 


Spusane, for touching, a weapon etc- for raising it, however, 
tadardhiha^, half of it, i. e- half the punishment for the lowest S&hasa, 
must be understood. In cases of assaults by means of ashes etc. by a 


1 Oh.yni. 297, 2..Ch. VnL280, 
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Verses ^15-^16 I 

Kshairiya md & Vaisyaf the punishment should be determined by 
regard to the rule stated in the lexf: “ In cases of the abuse of one 
“of a superior class, the fine is two-fold, and three-fold.” Even, 
there, a Sandra shall, indeed, have his handout off, the text of 
filanu^: “ If out of arrogance he spits ( on a superior ), the king shall 5 
“ cause both his lips to be cut off; if he urines ( ou him ), the penis; 

“ if he breaks wind ( against him ), the anus. ” 

^ulapani 

Yajnavalkya, Verse 215 

The hand etc, of a non-BrUhinana causing injury to a Brahmana 10 
should be cut ; for an attempt made, however, the first amercement ; hut 
for touching a weapon, as an attempt, -half (315). 

Having thus stated the punishment for an offence in the case of 
persons of lower classes, the Author proceeds again in regard to a 
person of the same caste 15 

Yajnavalkya, Verse 216 

For holding up a hand or a foot, the punishment shall be ten and twenty 
panas ( respectively ). For threatening each other with a weapon, the puni- 
shment shall be the middle amercement for ail. 

Mitakshara : — For raising a hand or a foot with the object of 20 
striking, the fine shall be understood respectively to be ten panas or 
twenty panas. For raising a weapon with the object of striking each 
other, in the case of the classes, the middle amercement shall be the fine. 


Viramitrodaya 

Yajnavalkya, Verses 215-16 23 

The limb of a Kshatriya such as hand, foot etc. which causes 
injury to a Brdhmana by beating etc. should be cut off. By the use of 
the word cha, ‘ and, ’ all the Vaisyas and the Sudras causing injury to 
Kshatriya ; and the limb of a Sudra, causing injury to a Vaisya are 
included. Kena kena, ‘ by whom ? ’ Vide this text of Manu^ ; With 30 
“whatever limb a man of a lower class does injury to one of a higher 
“class, even that limb of his should be cut off this is the command of 
Manu. By the reading of the word iti, * however is excluded the 
cutting off of the limb of a Br&limana. 

I, Yajfi. 207 p. J350 above. 2. Ch. Vin. 282. 3.. Oh. VIII. 380. , 
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Udgurm, ' when raised ’, i. e. when uplifted for the purpose of an 
attack, in the case of a weapon etc. the penalty is as for the first 
sdhasa. For a mere touch of the weapon, however, by oneself for the 
purpose of raising it, the penalty is half of that for the first S(5/zasa. The 
5 first moreover, is for one other than a Sudra. In connection 

with a Sfidra Manu' having observed for raising a hand or a stick, 
be deserves the punishment of having his hand cut off. ” 

In the case of members of all the vamas, for the offence of raising 
the hand mutually against each other, the punishment is ten pmias. For 
20 an attack with the foot the punishment is assessed at twenty 

and for raising a weapon, the punishment is of the middle sdhasa. By 
the first use of the word tu, ‘ however ’, is excluded the falling of the 
weapon, and by the second use of the word tu, is excluded the penalty 
stated in the case of unequal castes (21 5-1 6 ). 

25 ^ulapani 

Yajnavalkya, Verse 216 

For an attempt for an attack with the hands or the feet, the punish- 
ments respectively are ten and twenty panas; fcr an attempt with a 
weapon, the middling amercement (216). 

20 - Yajnavalkya, Verse 217 

For pulling out the foot, the hair, the clothes or the hand ( of another ), 
; ten panas; for causing pain by violently pulling a man caused to be tied in 
his clothes and trampling him under the foot, a hundred (panas) is the fine. 

Mitakshara: — Moreover, be who catches hold o£ the foot, the hair, 
25 the clothes, or the hand, or any of these, andptMs them oitt, ulluffchhati, 
e. voilently plucks them, such a one shall be fined ten panas- Caus- 
ing pain, puiling, tying in a cloth and trampling under foot ( all 
joined together, make up the compound expression ) ‘ Causing pain, 
pulling, tying in a cloth and trampling under foot’; for doing that, a 
3 Q man shall be fined a hundred panas. The purport is this : He who 
after tying in a cloth, and violently pulling, tramples another under 
foot, such a uQan should be compelled to pay a hundred panas. 

( ■' ; Sfilapa^i 

Yajnavalkyai Verse 217 

g 5 For pulling up the leg etc. the punishment shall be ten panas. Injury 
by pulling and tying with a cloth these together make the conjunct 
compound, ‘one who ties round by the upper cloth’; and after tightening pulls 
up with the foot, for him the penalty shall be one hundred pathos (2lt). 
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Yajnavalkya, Verse 218 ^ ^ r 

The man causing pain without shedding blood by means of a stick or the 
like, shall be fined thirty-two panas; double (that) at the appearance of blood. 

Mitakshara: — Moreover, he, however, who strikes mildly with a 
piece of wood or mud so that no blood is shed, sach a one shall be 5 
fined thirty-two panas. When, however, on account of hard beating, 
blood is shed, then he shall be fined twice thirty-two i. e. sixty-four 
pcmas> A special rule, moreover, has been pointed out by Manu'^ in the 
case of the breaking open of the skin, flesh &c.t “ He who breaks the 
“skin shall be fined a hundred, as also one who draws out blood. He 10 
“who breaks the flesh, six nishkas, while he who breaks a bone shall be 
“banished.” , , 


Sulapanl 

Yajnavalkya, Verse 218 

For severely attacking with a wood the punishment shall be thirty- 15 
two panas if blood does not appear. For its appearance, however, the 
penalty is double (218). 


Yajnavalkya, Verse 219 

For breaking a hand, a foot, or a tooth, and for cutting an ear or nose* 
the fine shall be the middle ( amercement ); similarly for laying open a sore> 20 
and also for beating almost to death. 

Mitakshara:— Moreover, for breaking a hand, a foot, or a tooth, in 
each case; as also for cutting an ear or the nose, ( in each case ); for 
laying open a healed-up sore; and for beating in such a manner that 
the man becomes almost dead, the middle amercement shall be under- 25 
stood. Here, the similarity of acts should be ascertained by regard 
to the result of the act. 


Sulapanl 

Yajnavalkya, Verse 219 

For breaking the hand, piercing the nose, opening up a healed scar, or 30 
for striking one who is almost dead, the penalty is the middle amerce- 
ment (219). 


Yajnavalkya, Verse 220 

For a restraint in respect of moHon, eating, or speech; for an injury to 
the eye and the like; for a fracture of the neck, the arm, or the thigh, the' 35 
middle amercement 

Mitakshara: — Moreover, for restraining motion, eating, or speech, 

W an injury to the eye — and by the use of the term Adi, to the 


1 Oh. Vin. 284. 
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tongue also — ; kandhard means the neck ; an arm is wellknown. 
saktUm&sm the thigh ; for fracturing each of these, the fine shall be, 
the middle amercement. 

Page 133*. , 

Sfilapani 

5 Yfijnavalkya, Verse 220 

For obstructing the movements, etc. piercing the eyes etc. or for 
breaking the neck and the like, the punishment shall be the middle 
amercement (230). 

Yajnavalkya, Verse 221 (1) 

10 When several assault a single person, the fine for them shall be double 
of that already mentioned. 

Mitaksharsi : — Moreover, when however, several ( people ) com- 
bining together break the limb of one ( man ), or do any other similar 
act, then whatever fine has been laid down for the particular offence, a 
fine double in amount of that must be understood in each case res- 
pectively. On account of the extreme aggravation of these offences, 
even in the cases of offences committed against persons of inferior 
classes, or of higher classes respectively, the reduction or increase is 
to be determined by reference to this very law of punishment in the 
20 order mentioned in regard to the offence of abuse and the offences 
enumerated thereafter, and laid down in regard to persons of the 
same class, vide the text “ Whatever punishment has been men- 
“ tioned for the offence of abuse ( and the like ) committed against 
“ persons of superior or inferior classes respectively, the same penalty 
25 “ shall respectively be inflicted by the King in the offences of assault 

‘■( and the like ) also-" 

Viramitrodaya 

( For an assault ) on members of the same caste the Author states 

Yajnavalkya, Verses 217-21 (i) 

30 For pulling out i. e. pulling with a jerk the feet etc. of others the 
penalty is ten panas. For causing pain i. e. for causing injury by 
pressing one’s foot against one who has been tightly tied by a cloth 
and pulled, the penalty is a hundred of the panas ( 217 ). 

1 Author aot kuown. Bakmbhatta assigns it to Manu. But it is not found 
in the available editions of Mann. 
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When a man assaults another with a wood etc. so that blood is 
not seen, he should be condemned to pay thirty-two panas ; for the 
appearance of the blood, however, he should be made to pay double. 

In the case of breaking open of the skin etc, iVianu‘ states a special 
rule: “ He who breaks a skin shall be fined a hundred, as also one ^ 

“who draws out blood. He who breaks the flesh six nfsM«s, while 
“banished shall he be who breaks the bone ”(218). 

For a wound of the three organs such as the hand and the rest 
each, for cutting of the nose, for opening up a healed scar, and for 
beating in such a manner that he would be as if dead, the penalty is the lo 
middle sdhasa. By the use of the word tathd, ‘ similarly ’, is included 
the cutting of the finger ( 219 ), 

Cheshteti, ‘motion etc.’, for causing a restraint in respect of motion, 
eating or speech or any of these, for piercing the tongue etc. as also 
for an injury to the neck, the arm or the thigh, for an injury to any of 
these, the punishment is the middle amercement. By the use of the 
word ‘ and is included the heal and the like ( 220 ). 

Where many attack one, there the penalty which has been stated 
for one as an assailant, double of that is the penalty for the other. This 
is the meaning. Here the higher or lower punishment or the distinct- 
ion of higher or lower is not to be observed [221 (1) ]. 


Yajnavalkya, Verse 221 (2) 

That which had been taken away during the scuffle shall be restored, 
and a fine double ( in value ) of that. 

Mitakshara : — During the continuance of the scuffle whatever has 25 
been taken away by a party should be given back by him. Also a fine 
double the amount ( in value ) of the thing taken away must be paid 
as penalty for the depi'ivation, . 


Viramitrodaya 

Moreover 30 

Yajnavalkya, Verse 221 ( 2 ) 

During the continuance of a fight, what his been taken away by 
one as belonging to another should be returned by him to the other, 
and on that account a penalty of double the value of that as for taking 
it away should be taken by the king [ 221 (2) ]. 


1. Oh. VIII. 285, 

81 
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■ Sfilapaiil 

■■ -Yajnavalkya, Verse 221 

For many combining together and beating one, the punishment shall 
be double of those stated, And in the scuffle whatever has been taken 
5 away from any one, that shall be given to him, and double of that should 
be given to the king as a penalty (221). 


Yajiiavalkya, Verse 222 

He, who causes bodily injury, shall pay the expenses incidental thereto, 
and shall also pay the fine mentioned in regard to the particular assault. 

10 Mitakfhara : — Moreover, he who causes injury { to another ) by 

beating, shall pay such expenses as may be incurred for dressing and 
curing the wound, and for medicine and special diet therefor. The 
fine to be paid is the fine imposed for the particular kind of assault in 
which the wound was caused, and not merely the amount of the ex- 
15 penses incidental to the wound. 


Viramltrodaya 
Yajnavalkya, Verse 222 

He, however, who causes a wound etc, by beating shall be 
compelled to pay the amount of expenses incurred for the complete 
20 recovery of the one on whom a wound has been caused. The meaning 
is he should be compelled to pay as much money as would be required 
for procuring medicine etc. for him. In places where a wound etc. has 
, been caused, not only the payment for it, but also a penalty should be 
caused to be paid by him as has been prescribed generally for the 
25 particular quarrel. The use of the word cha ‘ and in the cumulative 
sense excludes option ( 222 ). 


Suiapani 

Yajnavalkya, Verse 222 

One who causes pain to another by breaking the hand, foot, etc. such 
go a one shall pay the expenses for the restoration, i e. for as much period as is 
required for him to be under nursing etc. to be able again; for such 
interval. That punishment which has been stated for a scuffle, that also 
he shall be made to pay (232). 



^Mitakshara & Sulapani — 'Offences against properlg. 1269 ’ 

Having mentioned the penalties for assaults upon the limbs o£ 
others, the Author now mentions the penalty for the spoliation o£ 
external property^ 

Yajnavalkya, Verse 223 

For striking at the wall, or for boring or breaking or demolishing it, he 5 
shall be made to pay a fine of five, ten and twenty panas respectively, and 
also the expenses ( incidental thereto ). 

Mitakshara : — For striking at a wall with a club or other similar 
weapon, or for making a whole in it, or for breaking it into two 
( sections ), the fine shall be understood to be five panas, ten panas, 10 
and twenty pawas respectively. For demolishing a wall, moreover, 
all these three fines shall be inflicted cumulatively. Also the amount 
( of expenses ) for rebuilding it shall be paid to the owner. 

Sulapani 

Yajnavalkya, Verse 223 15 

For an attack with a club etc., or a wound with a stick, or for piercing 
with the sword, one should be compelled to pay respectively five, ten, and 
twenty paijm. Similarly for pulling over a wall or the bricks, etc. by 
the reasoning of juxtaposition, twenty pathos also should be declared and 
he should also be made to pay the expenses for the restoration (223). 20 

Yajnavalkya, Verse 224 

One throwing in a house a thing (which is capable of ) causing 
bodily injury or deprivation of life shall be compelled to pay sixteen pa?}as 
for the first, and the middle amercement for the second offence (respectively). 

Mitakshara: — And again, one throwing into the house of another 25 
things which cause bodily injury a* thorns &c. shall be compelled to 
pay sixteen panas ; while one throwing things causing deprivation of 
life poisoBj snake &c* shall be punished in the middle amercement* 

Sulapani 

Yajnavaikya, Verse 224 30 

For throwing thorns and other such things in the house as also a 
snake and the like, for the first he shall be compelled to pay sixteen pctfij^as, 
and for the second the middle amercement (224). 


1. The ohences mentioned hitherto refer to a man's 

internal propertv^ such as hand, foot now the Author mentions of ences relat- 

ing to his external property. Shortly stated and in terms of the Indian Penal ' 
Code; the offences enumerated above are Offences against the Body. The author 
now enumerates Offences against Property. 
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^ , * I Verse ‘^^25 

The Author mentions the punishment for assaulting beasts 

Yajiiavalkya, Verse 225 

For causing pain, drawing blood, as also for cutting off branches, or a limb 
of minor beasts, the fine shall be one beginning with two pa^as and upwards. 

S Mitakshara;--In the case o£ minor beasts such as the goat, the 

sheep, the deer and the like, for beating, causing injury, and drawing 
blood ; or a sSkhangachhedane, /hr of the branches -by the word 

S/«Hd-branch~are indicated such limbs as are without the circulation 
of life in them; limbs such as the horns &c.-angani, Zmhs, such as 
10 the hands, the feet, and like others. S'&kha { L branch) and «■%/« 
( a limb ) joined together make up the cornpound expression S'&kh~ 
dngam- For cutting that, the fine is (laid down) commencing with 
two panas &c. A fine which has in it two panas is a fine of two 
panas. That series of punishments in which a sum of two panas is 
12 the first z. e- the beginning-is a fine ‘ beginning with two pauas and 
upwards.’ That series of fines moreover is tvfo panas, four panas, six 
panas, eight pmzas, and in a similar series, and not as two panas, 
three panas, four punas, five punas &c. 

Page 136* 

If it be asked how is that ? the answer is : By regard to the 
20 heinousness of the offence, the three kinds of higher punishments are 
to be understood as being higher than the lowest punishments. There, 
also, instead of resorting to the numbers three &c which have not 
been specifically mentioned, it is better to get at the aggravated 
penalty by the repetition of the number two which has been specially 
25 mentioned. Thus there is no fault- 

Shiapanf 

Yajnavalkya, Verse 225 

For causing injury to inferior animals such as the goats, sheep, etc, 
for causing blood, and also for cutting the branches, such as the horns or 
30 the limbs or feet etc. the punishment shall respectively be in doubling 
order beginning with two pavas. At some place the reading is double of 
the double in order (325). ■ 


YApiamlkyd Ch. X\X Mitakshara & Sulapani — ■Injury to atiiimh. 15{7i 
Verses i • r . ^ 

Yajiiavalkya, Verse 226 

For catting off ( their ) genital organs, and for causing death, the middle 
amercement, as also the price. In the case of superior animals, the fine 
shall be double in similar cases. 

Mitakshara:- — Moreover, for cutting off the genital organs of minor 5 
beiists, and for causing their death, the fine shall be the middle amer- 
cement ; and the price shall be paid to the owner. In the case of 
superior animals, however, e. g. the cow, elephant, the horse, and like 
others, eteshu sthaneshu, for similar cases, i e. for beating, or drawing 
out blood or doing similar acts, a fine double of that mentioned before 10 
should be understood. 

Sulapani 

Yajnavalkya, Verse 226 

For the cutting of the genital organs of lower beasts or for killing 
them the middling amercement and the price should be caused to be paid 
to the owner of the animal. In the case of higher animals such as the cow 
etc. double the amount of that stated before should be levied (336). 

The Author mentions the penalty for an injury to immovable 
property 

Yajnavalkya, Verse 227 20 

For catting off the branches, or the trunk, or uprooting entirely the 
trees which throw down branches having sprouts, as also trees which are 
the means of livelihood, the fine is twenty panas and ( its ) double. 

Mitakshara: — Prarohalj, spvuis, i. e. shoots; branches having these 
are ‘ branches having sprouts i e. those branches which when cut off, 
develop again at each knot of trees, like the bunyan and the like such 
trees, are called prarohasakhinak, trees lohich throw down branches 
having sprouts ; for cutting off the branches of these. That from 
which the original branches shoot out is called the trunk; for cutting 
that, as also for cutting up a tree together with its roots, there shall 
be a fine beginning with twenty panas and increased by twofold of 
the previous one. 

This is what is { intended to be ) said : The three penalties of fine 
viz. twenty panas, forty panas, and eighty panas are inflicted respect- 
ively for the offences of the cutting off of the branches and for the 35 
offences following in their order. ' 



ISTS Mitakshara & Sulapani- hjunj to sacred places. 

And even of trees which do not ‘throw down branches having 
sprouts,’ but which are a means of livelihoods.^, the mango tree and the 
like, fines similar to these mentioned before must be understood for acts 
similar to those specified above, «.e. in the case of trees which are not 
5 the means of livelihood, nor do throw down branches having sprouts. 

Sulapani 

Yajnavalkya, Verse 227 

For lopping off the branches of trees, the roots of which enter the 
ground such as the raia etc. or of trees such as the mango and the like 
10 which are the source of livlihood of the people, beginning with twenty 
pawos the punishment should be increased in doubling order of the one 
prior in the case of the one following (227) 

The Author mentions a rule regarding particular trees 

Yajiiavalkya, Verse 228 

In the case of trees growing m a sacrificial place, a cemetery, a bound- 
ary, a sacred place, or a temple, and trees well known, the fine is two-fold. 

Mitakshara:- -For cutting off the branches or for doing like acts in 
regard to trees growing on a sacrificial place or in a similar other place, a 
fine twice that mentioned before. So also in the case of trees which are 
well known such as thepippala,^ palMa and the like, the fine is two-fold. 

S'ulapani 

Yajnavalkya, Verse 228 

Chaitya is a tree growing on a high place; viiruta, i.e. ‘well-known’, 
for the cutting of the trunk etc. of these twenty (panas) is the consequent 
25 (inference) (228). 


The Author mentions a rule regarding creepers etc. 

Yajnavalkya, Verse 229 

In the case of injury in, the aforementioned parts to^ GuJma, Gmhchha, 
Kshupa, Latds (creepers), Prat&na, Oshadhi, and Vtndh, the fine is half 
30 of that before mentioned. 

Mitakshara; — Gulmak such as the Mcilat^ plant and the like, are those 
creepers which do not develop into any considerable length. Gnchchhas 

1. Pippala — is tlie holy fig tree. Ficus EeU(/iosa. Palam also called Kirnkuka 
Butea Fron^sa. see p, 1151 n. 5 also p, 944 b, S ( above ). 

2. These are the several groups of creepers and shrubs with minute distinc- 
tions which have been indicated by Yijnanesvara further on. 

S. ( Malati ) Echites Caryophyllata, is a kind of jasmine with white 

fragrant flowers. 


15 
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are not in form like creepers, nor are they generally straight and 
smooth, e. y. the plant and like others. Kflmpa^, y. the 

Karavtrce plant or the like, which are generally straight and smooth. 

Latal^ or creepers which develop into considerable lengths such as the 
grape, &c, Pratanah are creepers without knots or offshoots, 5 

and growing straight such as the 5'dnud^ and others- Oshadhayah, are 
those which develop fruit such as the paddy plant etc. Virudhah are 
those which even when cut grow and develop in various parts, such as 
Giidtichf and the like. 

In the case of these, for injuries as aforementioned such ascutting Itl 
ie. lopping oft‘, a fine half of that mentioned before must be understood. 

Thus ends the Chapter on Assault. 


Vifamitrodaya 

Having thus stated the penalty for an assault on the body of an 
individual, the Author mentions the same for an assault on other things 15 
Yajnavalkya, Verses 323-29 

For striking at i. e, felling to the ground, a partition i. e. of a wall 
or for piercing through it with a club etc., or for cutting it i. e. splitting 
into two with a sword etc. or for rending it with a stick etc.— the word 
tathd, ‘ similarly ’, goes with all the three. The meanings of all have 20 
been expressed by the words clubs etc. Five, ten and twenty panas 
in order follow alternatively in the case of attack; for felling it down, 
however, \iadwyayam, expenses for it’ i. e. the amount of money 
spent for the reconstruction of the wall. By the use of the word tathd, 
‘also’, simultaneity is intended ( 223 ). ^ ^ ^ ^ ^ ^ ^ ^ ^ 25 

1. : ( KuramtaJtah ) Ammania Vedoaioria a species of Amaranth white 
or yellow in colour and having thorns. 

2. srCk — ( Kciravira ) Nerium Odorium a kind of tree with white, red or 
yellow flowers; known in marathi as the -Kanhera ( sROf r ). 

3. strstR ( AtimuJcta ) a kind of creeper otherwise known as Madhavi (ijtsrfl) 

( marathi : iftmi or ) represented as twisting itself round the mango 

tree and as the beloved of that tree. Also the name of a tree Dulbergia Oujeinensk 
( 1^1% ). Apte. 

4. — ^This plant cannot be identified. 

5. (GuducM)~'M.Ma\hi-^c^-Coeeuh(s mrdifoleus-aveij useful plant gener- 
ally growing on trees; it is a drug of considerable importance in the Indian medicine 
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I Versea SUS-Saa 

Things which are likely to cause pain such as thorns etc., or which 
may cause deprivation of life, such as a snake etc. one throwing these 
in the house of another, shall be punished in the manner that the 
throwing causes injury. There the first f. e. the one who throws thorns 
5 etc., sixteen panas ; the second f. e. one who throws a serpent etc. 
should be compelled to pay the middle amercement (224). 

In the case of minor beasts such as the deer, the goat etc. for an 
attack which brings out blood and causes pain, or for cutting off the 
branches in the form of the horn etc., or for the injur}’^ to a limb such 
10 as a foot etc. a series of punishments of which two panas is the first 
shall be inflicted. This is the meaning. Here by mentioning the 
number two the increase in the panas is by two and two in respective- 
order (225). 

For cutting off the organ of minor beasts or for killing them, the 
15 middle amercement shall be the punishment. And he shall also pay the 
price to the owner. For causing injury to superior animals, double the 
amount of penalty stated in the case of minor beasts should be inflicted. 
By the use of the word cha ‘ and ’, here also the price should be paid. 
By the use of the word eva, ‘ only ’, is excluded the payment of the price 
20 in the case of the four such as the one who causes pain etc. ( 226 1. 

In the case of trees which throw down branches having sprout, 
such as the vata tree and the like, and also trees which are the means of 
livelihood such as the mango and the like, for cutting off the branches 
or the entire trunk from its roots up and of its limbs the punish^ 
25 ments shall be double commencing with twenty panas i. e. twenty, 
forty, eighty respectively in the case of the three. By the use of the 
word cha, ‘ and ’, is included the fact that in the case of trees with roots 
going down being the source of liveihood and the rest etc., for cutting 
it off, double that shall be the punishment ( 227 ). 

30 ' Chaitya, ‘a sacrificial place’, !** fi* a lovely place; boundary i. e. the 

limit of two villages and the like. On these z. e. on these holy and 
sacrificial places, on the places where there are temples of gods, for 
cutting off the branches of trees growing there, as also in the case of 
well known trees such as the pippala etc. double of that mentioned 
35 before i. e. of twenty panas etc. shall be the punishment. By the. use 
of the word cA/ 2 is added by inclusion the payment of expenses for 
restoration (228). 
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Gm/otgA z. e. creepers not long nor thick such as Mdlatf etc# 
GuchchJiah not having the form of a creeper and not straight such as the 
Kurantaka and th.Q IVs-Q. Kshupdh, small trees with straight stems 
such as the -KawiVa plant and the like. Ga/iJ/?, creepers extending to 
great lengths such as the atimukta and the like. These also growing 5 
thick without any knots or offshoots such as sdrivd etc. O&hadhayah, 
herbs which develop fruit such as the paddy plant etc. Although cut, 
they grow variously again and so called virudhdh, such as the guddchi 
and the like. For the cutting off of the branches of these, half of what 
has been stated before, viz. of twenty panas i. e. ten panas shall be the iQ 
punishment. Here also the payment for the expenses of the recoup- 
ment is also to be observed. Manu';"He who raises his hand or a 
“ stick, shall have his hand cut off ; he who in anger kicks with his 
“ foot shall have his foot cut off ( 281 ). A low caste man who tries to 
“ place himself on the same seat with a man of a high caste shall be 
“ branded on his hip and be banished, or ( the king ) shall cause his 
“ buttocks to be gashed (282 ). If out of arrogance he spits (on a 
“ superior ), the king shall cause both his lips to be cut off ; if he urines 
“ ( on him ), the penis ; if he breaks wind ( against him ), the anus ( 283 ). 

“ If he lays hold of the hair ( the king ) should lop off his hands 20 
“ unhesitatingly, likewise ( if he takes him ) by the feet, the beard> 

" the neck, or the scrotum (284).” This penalty is fora Sudra in 
regard to a Bnlhmana. Vishnu®: "One who causes pain without 
"blood, thirty panas, with blood, sixty panas. ” For fear of prolixity 
other punishments are not stated here (223-229). 25 


Sulapani 

Yajnavaikya, Verse 229 

Gidmah, such as the malait plant etc. Guchchhah, such as the Kuran- 
taki etc., Kshupdh, such as the Karavtra, etc. Latah i. e. creepers such as 
grapes etc. PraJanuh i. e. creepers without knots or offshoots such as the 
aarivu etc. Oshadhaijah i.e. herbs such as corn trees which develop fruit. 
Vtrudhuh i. e. creepers which even when cut grow with special strength, such 
as the gtiducM etc.; for the cutting of the trunk etc. of these, half of the 
penalty stated before. And the payment for their growth again. 

Thus ends the Chapter on Assaults. 


2. Ch. ;v. 26. 


1. Ch. VIII. 281-84. 
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Ydjflavalkya ;Ch, XX 
Yerse ,(i). ' ' 


CHAPTER XX 

Sahasas or Heinous Offences 

Pages 135* 

Now, intending to discuss the title o£ law celled the Sdhasct, 
the Author first states its definition 
5 Yajnavalkya, Verse 230 (1) 

When common properly is forcibly carried away, that is called a 

Stihma. 

Mitakshara: — A deprivation of property which is samanya, common, 
i.c. which is held in common, or, (also) having regard to its general chara- 
10 cteristic of being incapable of appropriation at will, which is another’s 
property is a Sahasa; Whence ? prasabhaharanat, on aecmyii of a forcible 
carrying away, in short, on account of a deprivation by a show of force. 

This is what is (intended to be) said : By disregarding the Royal 
sanction, or the protest of the people, whatever act of beating, or as- 
15 saulting the wife of another and the like is committed in the presence 
of State Authorities or the ordinary people, all that is a Sahasa; this 
is the nature of a Sahasa- Therefore, even in the case of a deprivation 
cf property which is common or which is another’s, there is a Sdhasa^ 
on account of the same being done by means of a show of force- 
20 The characteristics of a Sahasa have been described by Narada^ 
also : “ Whatever act is performed by force by persons inflamed with 
- ■ “ ( the piide of ) strength is called a Sdhasa; sahah means force in 

“this world. " The Sdhasa of this description, although it is closely 
allied to theft, abuse, assault, and seduction, of women, still differs 
from these on account of the special element of show of excessive 
force, and so has been specially mentioned with the object of ( laying 
dowm ) excessive punishments. 

Of that also, after having laid down a threefold division into 
the lowest and the others, and with a view to demonstrate the differ- 
30 cut punishments, the characteristics have also been described by the 
same Sage^ : “ That again is declared to be threefold in the S'dstras 
“ viz. ( Sdhasa of) the first, middlemost, and the highest degree- The 
“ definition thereof has been given separately ( 3 ). Destroying, revih 
“ ing, disfiguring or otherwise ( injuring ) fruits, roots, water and 


1 Oh. SIV. 1. 
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“ the like, or agricultural utensils, is declared to be s. SaJiasa, of the 
“ first degree ( 4 )• ( Injuring ) in the same way clothes, cattle, food, 
“ drink, or household untensils, is declared to be a Salma of the 
“ middlemost degree ( 5 ). Taking human life by means of poison, 
“ weapons, and the like, indecent assault on another man’s wife, and 
“ whatever other ( offences ) encompassing life ( may be imagined ) is 
“called a Sdliasa of the highest degree (6 ). The punishment to b® 
“ inflicted for it must be proportionate to the heaviness of the crime, 
“( so however as ) not to be less than a hundred ( Panns) for a 
“ /S'd/insa of the first degree ; whereas for a Sdhasa of the middle- 
“ most degree the punishment is declared by persons aquainted with 
“ the S'dstra to be not less than five hundred ( panas ) (7). For a 
“ Sdhasa of the highest degree, a fine amounting to no less than a 
“ thousand panas is ordained. ( Morkiver ) corpora^ punishment 
“ confiscation of the entire property, banishment from the town, and 
“ branding, as well as amputation of that limb ( with which the crime 
“had been committed) is declared to be the punishment for Sdhasa of 
“ the highest degree(8).” Corporal punishment and the like punishment 
in a Sdhasa of the highest degree should be administered cumulatively^ 
or alternatively by a discriminating regard to the offence committed. 

Among these, the Author mentions the penalty for a Sdhasa 
which is in the form of deprivation of another’s property 

Yajnavalkya, Verse 230 ( 2 ). 

The fine is twice the amount of the value of it, but four-fold when ( the 
offence is ) denied. 

Mitakshara : — Of it, ie- of the thing taken away, dwigune, ttoice the 
amount, mulyat, of the value, shall be, dandah, the fine. He, however, who 
having committed a Sdhasa nihnute, denies, saying ‘ I did not do,’ for 
such a one, a fine is inflicted which is chaturguna, foitr times the value 
of the thing. 

From this very rule where a special penalty is laid down, it may® 
be inferred that the general rules of punishment laid down in con- 
nection with Sdhasa of the first degree and the like, are applicable to 
cases other than (where there has been) the deprivation (of property). 


10 


15 


20 


30 


1. — Chastisement which may extent to Capital punishment. 

2 . 



i2ts y\tamiirodaya &Salar-8dhasaand fhefL 

Viramitrodaya 

“Whatever act is performed by force by a person inflamed with 
“ f the pride of ) strength is called Sdhasa; saAn means force in this 
“ world. Theft is a special variety of it. The difference between 
5 “ ( sdhasa and theft ) is as follows ; where the criminal act consists of a 

“ forcible attack it is sdhasa, where it is done by fraud it is theft. ” 
Thus characterized by Narada,' the Author begins the title of law 
called Sdhasa which consists of a forcible injury in spite of the know- 
ledge of the owner and which is distinguished from theft. 

10 Yajiiavalkya, Verse 330 

Sdmdnya, ‘ common i. e., which is held as common property ; in 
short which is another’s property. Property of this character such as 
gold etc. Of that forcibly carrying away i. e. dropping with force in 
the presence of the owner. Such a taking away by regard to the 
15 literal meaning is sdhasa, declared by the word sahasd, i. e. declared in 
the Srartis. There, of that i. e. of the property twice the value when it 
is snatched away and four-fold when it is denied i. e. concealed (230 ), 


S'ulapani 

Yajnvalkya Verse 330 

20 Common property i.e. property of a low kind, such as grain etc., or of 
the ownership of the many, of common property such as corn etc. Of 
common property also such as corn etc,, deprivation in the presence of the 
owner by force 'i.e. taking it away by compulsion constitutes a title of 
law known as heinous offences. When, however, anything is done in the 
25 absence of the owner or is denied after committal, that is known as theft. 
As says Manu:® “It will be an offence of robbery when it is committed 
“ in the presence (of the owner) and with violence; if (it is committed) in 
“ his absence it becomes theft ; as also if it is denied after it has been 
“ taken.” ‘ In the presence’ i.e. in the presence of the owner ; in the absence, 
SO it becomes theft ; ‘ denies ’ z.e. conceals. 

Narada* having stated five kinds of Sahasas such as the homicide 
etc. has also stated an act done with violence to be Sdhasa thus : “ Man- 
“ slaughter, robbery, an indecent assault on another man’s wife and the 
“ two species of assault, these are the five kinds of heinous offences. 
35 “ That again is of three kinds etc. (see Harada ch. xiv 3-8 ; see above Mitak- 

shara'p. 1276 1. 3 to p, 1377 1, 18 ) Whatever act is performed by force by 
persons inflamed with ( the arrongance of ) strength is called Sahasa 
( a heinous offence); sahn or force means strength in this world (330). 


1. Ch. XIY. 1 and 12. 


2. Oh. Vm. 333. 


3- Ch, XIV. 2-8. 



Y&.^nanalkya Cb. XX “j Mitakshara & Sula . — Causing a Sahara. l2?9 

Verse 231 I • 

The Author mentions a I’ule regarding one causing d^ Sahasa 
( to be committed ) 

Yajnavalkya, Verse 231 

He who causes the commission of a Sdhasa, shall be made to pay a 
double fine ; and he who causes it by declaring “I shall pay” shall be 5 

made to pay four-fold. 

Mitakshara Yah, he, however, who says ( to another ), Commit 
Sdhasa", and ( thus ) harayati, causes a Sdhasa to be committed, dwigu- 
nam dandam dapyah, shall he made to pay twice the amount of penalty, 
imposed upon the actor himself. He, moreover, who says ‘ I shall yp 
pay you money and thus causes a Sdhasa to be committed, such a 
one shall be compelled to pay chaturganam, a four-fold fine, on account 
of the aggravation of the offence. 

Viramitrodaya 

The punishment for one who causes a Sahasa is like the one who 15 
perpetrates it ( himself ). So the Author says 

Yajnavalkya, Verse 231 

He who causes a sdhasa to hQ perpetrated by an order '' do the 
" sahasa; " such a one shall be compelled to pay a penalty twice that 
for the perpetration of the sdhasa. “ On a possibility occurring of a gO 
“ penalty being inflicted upon you, I shall pay the amount ”, he who 
saying thus causes a sd/zasfl shall be compelled to pay four times that 
for the perpetration of sdhasa ( 231 ). 

Sulapani 

Yajnavalkya, Verse 231 9^ 

He etc. He who causes by his words viz. ‘commit an offence’, 
such a one should be compelled to pay a penalty twice of that for the 
offence. He, moreover, who causes it to be done with the words “ I shall 
“give you money, you do”, shall be compelled to pay four times on account 
of the aggravated form (of the offence ) (231). 

The Author mentions a special rule regarding a particular offence for 
abusing the venerable, etc. 

Page 136* 

The Author mentions rules regarding particular Sdhasikas 

Yajnavalkya, Verses 232 Ss 233. 

He who abuses or disobeys the venerable, who beats his brother’s wtfe, 35 
who does not give what is promised, who breaks open a house ( which is ) 
sealed ( 232 ) ; 



12^0 MitaksharS, Vif a» Particular saMsikas ^jfuwalhja Cli. XX ■ 

* I verses 

Or who does an injury to his neighbour, or blood-relations and the like, 
for all such offenders fifty panas is the fine ; this is the invariable rule. 

Mitakshara : — Of the venerable, arghasya, « those who deserve to 
be respected, the teacher &c; he who offers an abuse or transgresses 
5 their commands, as also he who beats his brother’s wife ; similarly 
one who does not pay an amount which was promised, agreed upon-, 
he, also, who breaks open a house which is sealed ; also, he who does 
an injury to the owners of houses or fields adjoining his own house 
or field, or to blood relations, i- e those born in bis own family— and 
PO by the use of the term adi, ‘Also’, ( he who causes injury ) to the 
inhabitants of his own village or country — all these shall be punish- 
able with a fine of fifty punas. 

Viramitrodaya 

The Author mentions particular punishments for particular sdhasas 
15 YajSavalkya, Verses 232-33 

One who levels an abuse or transgresses the commands of the 
venerable people such as the preceptor etc.; he also who gives a beat- 
ing to the brother’s wife ; likewise one who does not deliver something 
such as gold etc., which has been accepted for delivery from another; 
20 he who breaks open a house which is sealed with a signet ( 232 ) ; 

One who does an injury to any one of these, viz. the inhabi- 
tants of his own or of the neighbouring village, gentiles i. e. persons 
born in his own family ; and by the use of the word ddi, 'et cetera' 
hem and others also; for these stated before, the penalty is measured by 
25 fifty panas. Thus has been definitely declared the punishment in the 
Dharmakdstra. By the use of the word cha, ‘ and is included one who 
does not indulge in a speech f 233 ). 

Sfilapa^i 

Yajnavalkya, Verse 232 

^ He who abuses and also disobeys the respectable, such as the preceptor etc., 

as also one who beats his brother’s wife ; similarly he who does not give what 
is promised, and also one who breaks open a house which is sealed ; also one 
who does an injury to the owners of the fields or houses adjoining his own 
house or field, as also his relatives i. e. persons born in his family — by the 
35 use of the word ddi ‘ and the like as also persons of his village or 
country — such a one should be punished with fifty pams (233). 

Of the Sdmanta such as a betelnutseller and the like as alone are 
anthorized^by an association. By the use of the word Adi for one causing 
„ injury to Sre^i and the like also, a fine of fifty panas should be imposed 
40 (233). — — 



mi 

Yajnavalkya, Verses 234-237 

He who wantonly consorts with a widow, who does not run ( in res- 
ponse ) to a call ( for help ), who causelessly raises a cry ( for help ), he 
who, being a Chandala, touches men of the higher classes (234); 

Who feeds Sudra ascetics on ( the occasions of ) religious or obsequial 5 
ceremonies, who pronounces an improper oath, who being unqualified, does 
an act which can be performed by those ( only ) who are qualified (235); 

As edso he who destroys the virility of a bull or inferior beasts, who 
conceals common property, who destroys the foetus of a female slave (236); 

Or whoever being the father, the son, the sister, and a brother, the 10 
husband and the wife, the preceptor and the pupil, abandons each the other 
when ( that other is ) not degraded, shall be fined a hundred panas (ZSl). 

Mitakshara : — Moreover, he who without a Niyoga or a proper 
appointment has connection with a widow ( merely ) by self-will; or 
who, upon a cry for help being raised by persons frightened by thieves 5 
and like others, does not run for help even when he is able; as also he 
who causelessly raises a cry ( for help ); he, who being a ChandMa 
touches a Brilhmana or others; also he, who, feeds S'^hdra ascetics such as 
the Digambaras and others at religious or exequial ceremonies; he, 
also, who pronounces an improper oath, e-y. “I shall take ray mother” 20 
&c; similarly, one who being unqualified a S7ldra and the like, does 
an act e-g~ study &c-, which can be done only by one qualified. A bull 
means a strong bull; ‘ minor beasts ’ such as a goat &c.5 one who 
destroys the virility, i.e» the procreative power of these. In the case of 
the reading (one who destroys the virility )■ ‘ of trees and minor beats gg 
&c.’-( it should be interpreted thus; )-one who causes the destruction 
of the fruits or budding blossoms of trees etc., by means of sprinkling 
asaftetida or other drugs ; he who conceals common property, i. e- who 
causes a deception in regard to property which is common; as also one 
causing the abortion of a female slave; as also those who being related gq 
as their father etc. abandon each the other without being degraded, all 
these severally deserve to be fined one hundred panas each. 

Thus ends the chapter on Sahasas. 




Viraroitrodaya-— Vnjmiifiahle ahandonmenf. 


[ 


Fdjfiavalkya Cli. XX 
VerseB ^S4-9.S7 


Viramitrodaya 

With a view to treat of adultery with women as distinguished from 
sa/zflsa and although differentiated from sdhasa there being comparison 
between the two, the Author while stating the penalty for that, mentions 
5 the pecalty for others also with a view to brevity of the composition 


Yajnavalkya, Verses 234-37 

Smchchhandena, ‘wantonly ’, i. e. svechchhayd, i. e. ‘according to his 
impulse, ’ having intercourse with a widow ; when a cry is raised by 
those frightened by robbers and others, one who though competent does 
10 not run up for preventing it; one who causelessly raises a hew and cry; 
one being a Chanddla touching Brahmanas or the like; one who feeds 
the Sudras or the ascetics such as the nude ones and the like at rituals 
in honour of the gods or of the manes ; one who indulges in an 
improper oath such as “ I shall approach the mother if this is false ’’ 
and the like ; similarly one unfit such as the kfidra and the like per- 
forming the acts of those who are qualified such as the Brahmana and 
others studying the vedas ; one who destroys the virility 4 e. procrea- 
tive capacity of bulls or lower beasts ; one concealing common 
property which is undivided ; one who destroys the embryo of a 
female slave ; and any one of the following two abandoning the other 
viz. father and son, sister and brother, husband and wife, preceptor and 
the pupil, when the other has not been degraded; such a one — i. e. all 
these, become liable for a penalty of one hundred panas. The use of 
the first cha is inclusive of one who raises up a cry even for a reason; 
22 by the second use, of one who has fallen; by the third, of the heretics; by 
the fourth, of a ritual in honour of men; by the fifth, of a bull; by the 
sixth, of the mother and the son renouncing each other ; of the father 
and son by one alone ; for the abandonment of the other Sankha says : 
“He who lustfully abandons those not degraded shall incur the 
3 Q “penalty of a hundred. ” This moreover, is, when the abandonment 
is by the unlearned ; for an abandonment by the learned, however, says 
Manu’ : “ Neither the mother, nor the father nor wife nor the son 
“ should be cast off; one casting them off when they are not guilty of 
“ degradation shall be fined by the king six hundred”. When the 
learned cast off each other, a penalty of three hundred should be under- 
stood ( 234-37 ). 


1. Oh. Vm. S 90 . 
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Sfilapa^i 

YajSavalkya, Verse .234 

He who has an Intercourse' with a widow without an ‘^appointment’^® 

■; one who does not run up, (for help )■ when loudly invoked by those oppres- ■ 
sed with the fear of robbery, as also one who causelessly raises up a cry ; ' . 5 
one who being a cha'^Mla touches the Br^hmana and the others. 

YajSavalkya, Verse 235 

He also who causes the ascetics such as the digamharas etc. to be fed at ■ 
rituals in honour of the Gods and the manes; he also who utters an 
improper oath g. “I shall have recourse to mother”, and he also who 10 
being himself unfit such as a Sudra etc. does acts for which he is not fit 
such as imparting education etc. (235). 

YajiSavalkya, Verse 236 

FffAafth‘a bull\ a fat bull; other animals such as goat etc., one who 
destroys the virility the procreative capacity of these. For the read- 15 
^ ing, trees, lower animals etc., one who by the use of medicaments such as 
asaphoBtida etc. causes the fruits and the flowers of trees to fall, one who 
causes deception regarding common property, one who causes abortion to 
a female slave (336). 

Yajnavalkya, Verse 237 20 

Those also such as the father and the like although not degraded 
abandon each other, all these shall be liable to pay a penalty of a hun- 
dred paT^as (337). 


On the occasion of discussing Sfthasas, the Author mentions a 
penalty for similar offences by the washermen and like others 25 

Yajiiavalkya, Verse 238 

A washerman wearing the garments of another shall be fined three panas^ 
and in cases of a sale, hiring out, pledge, or a loan on request ten panas. 

pAOE 1S7*' 

Mitakshara : — Nejakah, a washerman^ is one who cleans clothes (by 
washing ) ; such a one, if he himself puts on clothes made over to him 30 
for being washed, then should be fined three panas> He, moreover, 
who sells them, or hires out, e. g* ( with an agreement such as ): ‘‘This 
‘‘cloth is being given to you for such a period, so much money should be 
“given to me”, and who thus lets out on hire, or makes a pledge of it, 
or gives it to his relatives and friends upon request, such a one shall be 35 
fined ten panas for each offence. Those clothes, moreover, must be washed 

1. — a scion bull. 

83 
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on a smooth plank of the silk-cotten tree {S'dlmaU), not on a stone, and 
they should not be exchanged, Mior should they be allowed to be worn 
in his own home, otherwise he shall be punished, vide the text of Mantf: 
“A washerman shall wash gently on a smooth board of the silk-cotton 
5 ‘‘wood; he shall not return the clothes ( of one person ) for the clothes 
“( of another ), nor allow anybody ( but the owner ) to wear them-” 

When, moreover, he destroys them through a mistake, then the 
rule stated by Narada^ should be observed : “An eighth part of its value 
"is the depreciation for a wearing apparel washed for the first time; a 
10 “fourth, when (it is washed ) twice; a third, (when washed) three 
“times, and a half ( when it is washed ) four times ( 8 ). After the de- 
“preciation of a half ( of the value ), a quarter shall be (considered 
“as ) reduced thenceforth, till the fringe is tattered, and the cloth 
“becomes worn- In the case of a tattered cloth there is no rule regard- 
15 “ing the reduction of its value.” 

Thus, for a cloth which was purchased for eight panas and washed 
only once, and which is lost, the price to be paid should be the (quantity 
of ) panas minus an eighth part-^. e. one pana ( of the cost price )*, 
for a twicewashed cloth, however, less by a quarter, and for a thrice- 
20 washed cloth, less by a third part; for a cloth washed four times, a 
half (of the price) i, four panas should be given. Thereafter, the 
remaining fraction of the price lessened by a quarter for each wash 
should be given, until it becomes tattered. Of a tattered cloth, more- 
over, which is destroyed, the price should be determined at the option. 

25 Viramitrodaya 

Now on the occasion of discussing Sdhasas the Author mentions 
penalties for offences similar to these by means of thirteen verses 

Yajnavalkya, Verse 338 

Nejakah, ‘ a washerman i. e. one who washes clothes. In the 
30 reading raj aka also, the same is the meaning. When putting on the 
silken cloth of another given to him for washing, he shall be made to 
pay the penalty of three paraas. 

He, however, who either sells or hires out for use with an agree- 
ment for the hire, or who pledges it for a fixed period, or who offers to 
35 his relatives for ornamentation on request clothes made over to him 
,, for washing, such a one shall be made to pay ten panas ( 238 ). 


1. means inversion, perversion; Balamb]ia$ta. 

2. Ch. Vm. 396. 3. Ch. IX. 8-9 





J 
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^ulapai^i 

On the occasion of treating the. SS,hasas the Author mentions a penalty 
for the washermen and the like in regard to offences of a like nature. 

Yajnavalkya, Verse 238 

A washerman, f.e. one who cleans the clothes ; such a one if he himself 5 
puts on clothes which have bean made over to him for washing, then he 
should be fined three panas. One, moreover, who sells these or pledges on 
an agreement that “ this is being given to you for use for a particular 
“period ; you should give me so much money”, in this way one who pledges 
it or creates a charge on it, or one who gives it over to his relatives on a iQ 
request, such a one should be punished with ten parias for each offence. 

These clothes, moreover, should be washed on a smooth plank of the 
silk-cotton tree and not on ja stone. As Man u ’ has observed : “Nor 
‘‘ shall he return the clothes (of one person ) for the clothes (of another ), 

“ npr allow anybody to wear them” (338). 15 

Yajnavalkya, Verse 239 

For witnesses in a dispute between a father and a son, the fine is three . . 
panas. Also for him who engages himself therein, for such a one also, the 
fine is eight-fold. 

jWitakshara:— In a dispute between a father and a son, he who 20 
undertakes to be a witness, and does not ward off the dispute, such a 
one shall be fined three panas- He, moreover, who in a dispute with 
a wager between them, becomes a surety — and by the use of the term 
cha/ also he who fans the dispute between theta, even he, — shall be 
fined an amount eight times three panas, i. e. twenty-four panas. In 25 
the case of (a dispute between ) a husband and a wife, or like others, 
this same ( rule as to the ) fine must be followed. 


Viramitrodaya 
Yajnavalkya, Verse 239 

In a quarrel between the father and the son, one who undertakes gQ 
to be a witness and does not ward off the quarrel, for him the penalty 
is measured by three panas. He, moreover, who intermeddles in their 
dispute and aggravates the quarrel, for him — by the use of the word 
api, ‘ even, ’ in such a dispute for the surety — a fine of eight panas 
should be administered ( 239 ). 


Sulapaini 

Yajnavalkya, Verse 339 

For witnesses in a dispute between a father and son the penalty is 
three pmjas. For one who intermeddles, the penalty is eight panas (339). 


J. Ob.VIII. 396 , 



1286 Mitakshara, Vira. Falsifying scales pic. 

Yajnavalkya, Verse 240 

He who falsifies scales, royal mandates, measures, and also standard 
coins, and also he who uses these, shall (both ) be forced to pay the highest 
amercement. 

5 Mitakshara: — ^Tula, scales, i. e> the weighment rod. Sasanam, a Royal 

tnaiidate, has been described^ before. Mana, a measure, such as a yrasthaf a 
drona, and the like- Nanakam, a standard coin, i-e- (money) stamped with 
(the royal) mark or the like, such as a dramma^ a nishka, or the like. 

In the case of these, he who kutakrt, falsifies them, i- <?• who makes 
them different from the general standard of the country, whether less 
or more, or stamps ( money such as) dramma and the like in an 
unusual manner, or alloys it with copper or other ( base metal ), and 
be also who uses them knowing them to be false, lx)th of these shall 
each be fined in the highest amercement. 

Viramitrodaya 
Yajnavalkya, Verse 240 

Tuld, ‘ scale ' i. e. the weighing rod; sdsand', ‘the royal command’, 
has been mentioned before ; mdnam, ‘ measure such as prastliid- etc.; 
ndnakam, ‘ coin marked with signets such as the nishka, dramma etc. 

2 q Of these one who manufactures a counterfeit and fraudulently causes 
delusion in another, and one who even though knowing, enters 
into transactions with these counterfeiters, such a -one should be 
compelled to pay the highest amercement. By the use of the first cha is 
included one who causes the counterfeit; and by the second cha, one who 

25 deals with a counterfeit ( 240 ), 

Sulapaijii 

Yajnavalkya, Verse 240 

One who manufactures false scales and with these who knowingly 
makes sales and purchases ; coin such as vrmJca etc. (340) 


■ A' ■ 

1, Le. in the Acharadhyaya Yerses 318, 319, 320. page 580 Mr. Colebrooke 
gives — Market rates-( literally, Commands }, the king^s written precepts regula« 
ting market rates.^’ 

2, Frasthdf Drona^>^hind& of measures. A,Prastha is a measure having thirty 
two while a Drona is either the same an Adktkif or equal to [4 Adhakas 
or- 3 ^th of a Khari or 32, or 64 sh 0 rs>, 

3, ^ Dramma (Colebrooke reads hherma) — a drachma (o. f. the greek drachm), 
Ni§hki — >A golden coin of different values, but generally taken to be equal to 

one Kar^ha or Sutarpd of 16 ma§hci&] or also a weight of gold equal to 108 or 150' 
mmrms, . . ' ' ■ 
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The Author propounds a rule regarding the examiner^ o£ coins 

Yajnavalkya, Verse 241 

He who decalres good money bad, as also he who declares bad money 
good, that examiner of coins shall indeed be compelled to pay the highest 
amercement 5 

Mitakshara: — That examiner of coins, moreover, ^who declares a 
dramnia or other coin good even when it is alloyed^ with copper, or 
the like, or declares a good coin to be false, such a one shall be fined 
in the highest amercement- 

Viraraltrodaya 10 

Yajnavalkya, Verse 241 

That examiner of coins who declares a faultless (coin) to be 
counterfeit, and a counterfeit coin to be faultless, shall be made to pay 
the highest amercement. By the use of the word cAa is included one who 
although knowing it to be counterfeit says “ I do not know ” ( 241 ). 

^ulapaiii 

Yajnavalkya, Verse 241 

The examiner of coins i.e. one who tests the marks. The rest is clear. 


The Sage mentions a rule regarding a physician 

Yajnavalkya, Verse 242 20 

A physician falsely posing himself as such, shall be fined in the first 
amercement in the case of lower animals ; m the middlemost, m the case 
of men ; and in the highest amercement, in the case of royal persons. 

Page 137^ 

Mitakshara: — Bhishak, a physkian, moreover, who, mithya,/aMy, Le ' 
even when he is ignorant of the science of medicine, yet for the pur- 25 
pose of making out a livelihood, poses himself as a duly qualified 
physician, and treats medically lower animals, men, or royal persons, 
such a one shall be fined in the first, middlemost, and the highest 
amercements respectively. 

There also, the amount of the fine, whether it should be small „ 
or great, must be determined in the cases of lower animals &c. by 
regard to the value ( of the particular beast ), or the varm { of the 
man ), or the close relationshi]^ to royalty. 


1 . Colebrookc reads as if the introductory remark of Vijnaneivara referred 
to the coin^ and not to the person testing them*^ 

2. L i. which' is over-alloyed 
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I Verses S4S-S43 

Viramitrodaya 
Yajnavalkya, Verse 242 

An apothecary falsely posing as one dealing with diseased animals 
i. e. animals such as the cow and the like, and giving them treatment, 
3 the first amercement, and posing himself falsely with reference to men 
not connected with royalty, the middle amercement;"and the apothecary 
/. e. the physician posing falsely with royal personages shall be made 
to pay the highest amercement ( 242 ). 

^filapainl 

10 Yajnavalkya, Verse 242 

“ Lower animals ” such as the cow etc. and in regard to ordinary, such 
as man, the middle (amercement) (243), 

Yajnavalkya, Verse .243 

He, moreover, who restrains one who ought not to be restrained, or 
13 releases one who is restrained before the decision ( in his case ) is arrived 
at, such a one shall be fined in the highest amercement- 

Mitakshara: — He, moreover, who restrains without the king’s com- 
mand one who does not deserve to be restrained and who is innocent; 
as also he who releases one who was restrained being summoned in 
20 connection with a trial at law, even before yet the trial was conclud- 
ed, shall be compelled to pay the highest amercement. 

Viranaltrodaya 
Yajnavalkya, Verse 243 

One who restrains one who does not deserve to be restrained, and 
25 who being in authority discharges i. e. does not restrain one who 
deserves to be restrained, as also one who being authorised lets off one 
who has been summoned for a judicial trial when the trial has not 
been decided, shall be compelled to pay as penalty the highest amerce- 
ment. By the use of cha several times is included one who beats one 
3 Q who should not be beaten, as also one who releases one who has been 
imprisoned ( 243 ), 


Sulapani 

Yajnavalkya, Verse 243 

Having summoned one in whose case a decision has not befn given, 
§§ for the giving gf a decision (343). 
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Yajnavalkya,, Verse 244 

He who abstracts oae-eighth share by a ( false ) measure or balance, 
such a one shall be compelled to pay a fine of two hundred panas, and 
( proportionately) determined ( according) as the loss is greater or less. 

Mitakshara:— That grocer^ moreover, who, from paddy, cotton or S 
any other vendible commodity abstracts an eighth part by ( using ) a 
false measure, or a false balance, or by any other means, such a one 
shall be fined two hundred panas- The smallness or greatness of 
the fine must be^ determined by regard to the greater or less quality 
of the portion abstracted. I(> 


Viramitrodaya 
Yajnavalkya, Verse 244 

That grocer who in the case of vendible articles like the paddy, 
Gotten etc. by a counterfeit measure or by a counterfeit balance 
deprives people of an eighth part, such a one should be made to pay 
the penalty of two hundred panas. In the case of more or less of the 
eighth part taken away, the penalty should be determined according to 
the less or greater loss caused. By the word api, ‘even’, is included 
the deception in counting and the like; by the use of the word cha is 
included the greater or less portion of the part taken off ( 244 ). 

Sulapairii 

Yajaavalkya, Verse 244 

Afanero f. e. by measure such as a prastha etc. for an increase or a 
decrease and of the same when an eighth has been increased or decreased 
shall be compelled to pay a penalty as may be determined after 
investigation (244). - .... 

Yajnavalkya, Verse 245 

He who adulterates with articles of inferior quality, medicines, oil, 
salt, perfumes, grain, sugar and the like, which are kept for sale, shall 
indeed be compelled to pay sixteen panas, 

Mitakshara: — Bheshajam, amedidm, i.e,, medicinal drug; snehal^, oilt 
such as clarified butter and the like; ‘articles of perfumery,’ such as tdk'a^ 
and the like The term Mi, ‘and the like,’ comprehends asafoetida, 
pepper and the like. In the case of these, the fine for mixing inferior 
substances with these for the purpose of sale, is sixteen panas. 


15 


20 


25 


30 


35 


1* So that if the fraud be less than an eighth portion^ the fine shall be less 
than two hundred panas^ and greater if the fraud exceed the eighth portion, 

2. Known as Mim of wala in Marathi )“the root of the Vira^ 

grass — A^tdropogon Muricatus. 
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Viramitrodaya 
Vajnavalkya, Verse 245 

Bhaishafyam, ' medicament 7- 6- medicinal articles ; sweAa/;, ‘ oily 
things such as ghee etc.; lavanam, ‘ salt such as the rock-salt, 
g gandhah, ‘perfume,’ such as usira etc.;the corn and jagri are vrellknown; 
the meaning of the word ddi (indicates) asaphcetida; ?«ancA, pepper etc. 
In these articles of sale one mixing an article of inferior quality for the 
purpose of sale shall be compelled to pay sixteen paiias. By the use of 
the word tu, ‘ however ’, is excluded the penalty of two hundred or the 
IQ like stated before ( 245 ). 


^ulapani 

Yajnavalkya, Verse 245 

One effecting a sale after mixing an article of inferior quality shall be 
punished sixteen punas (345). 


15 


20 


25 


30 


Yajnavalkya, Verse 246 

When earth, hide, gem, yarn, iron, wood, bark, or cloth, which is not 
of good quality, is made (to appear as) of good quality, the fine is eight 
times the amount of the sale. 

Mitakshara •• — Moreover, when a superior quality does not exist 
in articles such as hide &c., it is regarded as being ajati, not of good 
gmlity', ioT giving such a thing the appearance of (a substance of) 
good quality, jatikarane, i. e. for the purposes of the sale, making it 
resemble a thing of a valuable Mnd, by the addition of ( a different ) 
odour, colour or juice; as for instance, counterfeiting fragrant 
Amalahdi- by adding the odour of the MalliktP flower to ( a piece of ) 
earth ; or the tiger-sldn by adding vivid colours to a cat-skin; or a 
ruby by tinging a sphatika bead with another hue ; or a silken 
thread, by giving a glossy appearance to a cotton thread; or silver, 
by bringing on a bright colour by polishing black metal; or sandal 
w:ood by adding the odour of sandal to a piece of Bihoa^ wood ; or 
passing the bark of for that of a clove; or counterfeiting a 

silken cloth by creating a glossy appearance on a cotton cloth; (in such 

1. Known in Marathi as ( Avia. ) Nyetanthes widuhta. 

2. MalUkd is a kind of jasmine. PTiyllanthus emhUca. 

3. Known as the ) tree* Aegh Afarmelos ot vtoodL-scgple. 

4 . Kahtcota is the name of a plant bearing a berry, which also is known as 
hmktla. 
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cases ) the fine must be understood to be eight-fold of the commodity 
(offered) for sale viz. the earth, leather and the like, which is made to 
resemble (another comiBodity). 


Viramitrodaya 

Yajnavatkya, Verse 246 5 

In the case of earth etc. as articles for sale and not of the requirep 
quality i. e. when it is not of the quality which will induce the higher 
price, one by bringing on a bright colour etc. with a view to make it 
appear of the quality which will induce a higher price, should be fined 
eight times the price of the best article of the kind ( 246 ), jq 


Sulapai^i 

Yajnavalkya, Verse 246 

Of these which are of a lower value, one who through covetousness 
counterfeits into one of good quality shall be fined eight times the amount 
of the price received; as for example, mixing earth with the fragrance of 
thevicdliM flower and selling it as fragrant dmalaka, and such other acts 
may be inferred, ____ . . 

Yajnavalkya, Verses 247-248 
He who pledges or sells a sealed casket or a valuable vessel which is 
arlificially prepared, shall be fined thus: (247). 20 

For (a thing the value of which is) the fraction of a pa 7 }a, fifty (panas), 
and for a pana, a hundred ; for two punas, two hundred ; and when the 
value is higher, (the fine is) higher. 

Page 139* 

Mitakshara : — Seal means a cover. That which has the cover of a 
seal is a sealed casket, samudram. Parivartanam, artijkial preparation, i.e. g- 
transformation. He who exhibits one casket {i.e. one) containing 
pearls, and changes it by a sleight of hands for another ca,sket filled 
up but containing Sphatikds (or glass stones), as also he who 
counterfeits a valuable commodity such as the musk and the like, ■ . 
and either sells it or deposits it as a pledge, the determination of fine gQ 
for such a one should be understood as follows : If the actual price 
of the counterfeited musk or other article is the fraction of a pana, 
pane bhinne, i. e. less i. e. if its value is less than a patia, the fine for a 
sale in which the counterfeited article was sold shall be fifty panas. 

■In the case where, however, the price is a pana, the fine shall be a 
hundred, and in the case of an article of the value of two panas, two 
hundred and in this manner the amount of the fine should be in- 
creased according as the price is ( determined to be ) higher. 


.S4. 
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Viramitfodaya 

Yajiiavatkaya, Verses 247-248 

Mudrdm^ ^ seal i. e. the cover, of that having been exhibited for 
sale etc., at the time of the sale with that a cover with a seal full of 
5 pearls, one who changes it by a sleight of the hand etc. for a pot full of 
bright pebbles etc., etc. ( 247-48 ). 


SuiapanI 

YajSavalkya, Verse 248 

For one who misappropriates a valuable vessel or a sealed casket, or 
10 artificially prepares saffron etc, and who sells it, the determination of the 
fine should be made. How should it be made ? So the Author says when 
it is less by a pam the penalty shall be fifty paiias; when it is a full pana 
(the penalty is) hundred panas. For two pat^as, two hundred. For a 
value exceeding this, the penalty should be made according to the excess. 


15 Yajnavalkya, Verse 249 

For (traders) combinmg to maintaiH a price to the prejudice of labour- 
ers and artisans, although knowing the rise or fail of the prices, the fine shall 
be the highest amercement. 

MitaksharS *. — Although, knowing the increase or decrease in the 
20 market rates as regulated by the king, if traders combine, i. e. join 
together, and out of greed for profit, maintain another price, which is 
detrimental to the lahourers, karunam, such as the w-ashermen and others, 
or silpinam, the artisans such as painters or sculptors and the like, they 
shall be fined one thousand panas. 


Sulapaoi 

Yajnavalkya, Verse 249 

For grocers fixing a price for Ithe corns etc. without the consent of 
the king and in a manner which would be oppressive, as also for the 
artisans and manufacturers for effecting an increase or decrease in the 
80 price declared hy the king, the penalty should he one thousand pavas. 
Manufacturer, such as the weaver; S'Upi, ‘artisan’, i.e. sculptor (349). 
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Yajnavalkya, Yerse 250 

For traders combining to obshuct (the sale of ) a commodity by (de- 
manding) a wrong price, or for selling it, the fine laid down is the highest 
amercement. 

Mitakshara s — Moreover, those traders who combining together, 5 
obstruct ( the sale of ) a commodity arrived from a foreign country 
by demanding it at a ivrong price, anargheaa, i. e- at a lower value, or 
sell it at a higher price, the highest amercement or fine for these has 
been laid down by Manu and othersh 

Viramitrodaya 10 

Yajnavalkya, Verses 249, 250 

Of those who fix an inconvenient price i. e. the rate for corns etc. 
and of the traders who bring about the depreciation or increase of the 
price fixed by the king, the penalty for these has been stated by the 
sages to be measured by a thousand So also for those traders 15 

obstructing the sale of a valuable commodity b)’' ( setting up ) a small 
price, and those who purchase by deceit etc. or those who sell a 
commodity of small value for a high price, the penalty laid down is the 
highest amercement ( 249, 250 ). 

Atfwhat price, then, must a commodity be sold ? so the Author says 20 
Yajiiavalkya, Verse 251 

The sale or purchase should be (conducted) at that price which is fixed 
by the king ; the surplus made therefrom is understood to be the legal profit 
of traders. 

Mitakshara! — Rajani, by the king, when he is near sthapyate yorghah, 25 
whatever price is determined, L e- is I’egulated by him, by such a rate the 
sale and purchase must be made every day. That surplus which has 
been derived from it is nissravah, the mrplus made, i. e. the special 
balance i. e. the surplus over the rate as regulated by the king is the 
only legal profit of the traders and not the one made from rates deter- 30 
mined by their own fancy. A special rule, has, moreover, been 
indicated by Mantf in the matter of regulating prices : “ Once in 

(every ) five nights, or at the close of each fortnight or month, the 
“ king shall settle the prices in the presence of these (ie- the traders).” 


1. The meaning which results therefrom is, that a fine is directed for the 
offence of raising or lowering the market rate fixed hj the king. The sage 
declares that purchase and sale should be conducted ^ according to the prices 
regulated by the Sovereign ’ ( Colebrooke ). 

I, Oh. Yin. 402^ Some editions of Manu read qr 
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Viramitrodaya 
Yajnavalkya, Verse 251 

Now with the avoidance of these penalties how can they have 
their subsistence ? So the Author proceeds “ by the king etc. ” That 
5 price which has been fixed by the tradesmen in the presence of the 
king with his sanction, with that price should the sale and purchase be 
made by the merchants every day. Therefore the residue which would 
remain from the purchase and sale, i. e. the excess part, that alone, 
should be the source for the subsistence of the tradesmen dealing in 
10 profits. Here Manu’ states a special rule : " Once every five nights, 
^‘or at the close of each fortnight or a month, the king should , fix the 
prices in the presence of these, f. e. the traders ” (. 251 ), 

Sulapatnii 

Yajnavalkya, Verses 250-251 

15 Whatever price is fixed by the king, with that alone should the sale 
and purchase be effected. Whatever is realised by the sale of the articles 
of merchandise in excess of the original amount has been declared as the 
- small profit for the traders. 

; Yajnavalkya, Verse 252 

20 On commodities of one’s own conntry, a trader shall take five per 
hundred, and ten on those from foreign countries, when he buys and sells 
again immediately. 

" Mitaksharat — Moreover, he who purchases a commodity obtained 
in his own country and sells it, such a one shall take a profit o£ five 
25 per cent i. e- five in one hundred panas. On a commodity, however, 
obtained from a foreign country, be should take as his profit, ten 
panas on an original cost of one hundred patias, (on) a commodity, the 
• - sale of which is brought about immediately on the day of purchase. 

But he again, who sells at a subsequent time, for such a one, a 
30 greater profit shall be allowed as a longer time elapses. And thus, 
the market prices of commodities of his own country should be so 
regulated by the king that there may be a profit of five panas in a 
■■ Hundred panas on the regulated price. 

Sulapani 

35 . Yajnavalkya, Verse 252 

' • For an article of merchandise in one’s own country the trader should 
recover five per cent, as profit, while for an article imported from another 
country, ten per cent, provided the sale and purchase occur immediately ; 
in the case of delay, there is no rule (352). 



I, Qb. YHI, 403, 
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Page 140* ' 

The Author mentions the principle for determining the price of 
a foreign commodity 

yajiiavalkya, Verse 253 

Addling the incidental charges to the cost of the commodity, let the price ; 
be fixed which shall be equitable both to the buyer and the seller. 5 

Mitakshara:- — On a commodity ax’riving from another country, 
after calculating the charges which are incurred for carrying it from 
and back to the foreign^ country, as also the customs and other dues, 
and adding these to the original cost of the commodity, the price 
should be determined by the King^ which will be equitable both to 10 
the buyer and the seller, so that a profit of ten per cent may be made. 


Viramitrodaya 

Of what kind, from what commodity is this residue? So the 
Author says '' In one’s country etc.” 

Yajnavalkya, Verses 252-53 15 

If after purchasing in one’s own country onlj’’ it is sold, there, for . 
a commodity of the value of hundred panas, five panas ; but for having 
purchased in another country and brought in one’s own country if a 
commodity is sold, there the trader shall take ten panas as the profit if 
he sells the commodity not after a long interval after its purchase. By 20 
reason of its being in a distant country when there is long delay for a 
sale, having added the expenses for the importation, preservation etc. 
of the commodity and thus adding to the original cost on a hundred of 
that by regard to the difference due to the native and foreign country, 
the king should fix a price which should be fifteen per cent in excess, and 25 
which should benefit the seller and the purchaser. By the use of the 
word clia are added the citizens also; by the use of the word eva, 'only’, is 
excluded ( the possibility of ) neglect by the king in the matter of 
fixing the price. Here other penalties in regard to other subject-matters 
are not stated for fear of adding to the bulk of the book. 30 

Thus ends the Chapter on Sahasas. 


Sulapani 

Yajnavalkya, Verse 253 

For an article of merchandise which has been received from a moun- 
tainous and distant country, whatever has been incurred-as expenditure etc. 35 
the price of that should be determined by thousand-folding the same 
in such a manner that it may not be detrimental to the vendor or 
the purchaser (253). 

1. In this instance, another or a foreign country should not be assumed by 
a difference in language or the intervention of mountains or rivers, but by the 
actual distance by Yojanas. 

Of. Manu Oh, VIH. 401, where a general'rule has been lajd dpwn, 
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CHAPTER XXI 
Non-delivery after Sale 

Having finished a topic which incidentally arose, the Author now 
introduces the chapter on Non-delivery after Sale. Its characteristics, 
5 moreover, have been stated by Narada^: “When a commodity has 
“been sold for a price and is not delivered to the purchaser, it is termed 
“Non-delivery of a sold chattel-a Title of Law." There, after mentioning 
the two-fold division of vendible things according as they are movable 
or immovable, its six-fold character has been demonstrated by the same 
10 Author^: “In this world vendible property is of two kinds, movable and 
“immovable ( 2 )• The rule regarding delivery and^ non-delivery of 
“merchandise is declared six-fold by the learned viz. ( What is sold ) 
“by tale, by weight, by measm-e, according to work, according to its 
“beauty, and according to its splendour (3).” 'By tale’ as the betel-nut 
15 or the like. ‘ By weight’ such as gold, musk, saffron and the like. 
' By measure ’ such as rice or the like. ‘ According to work ’ such 
as a horse, buffalo and the like as determined by the burden carried 
or the milk yielded by them. ‘ According to its beauty ’ such as a 
prostitute &c. ‘ According to its splendour ’ i. e. according to their 
20 lustre such as an emerald, a ruby or the like. 

The Author mentions a fine for one who having sold a merch- 
andise of ( any of ) these six kinds, does not deliver it 
Yajnavalkya, Verse 254 

He who, having received the price of a thing sold, does not, however, 
25 deliver it to the buyer, shall be compelled to deliver it together with interest; 
or with the foreign profit, to one who has come from a foreign country. 

Mitakshara*. — That merchandise of which the price has been rece- 
ived by the seller is grhitamulyam one, the price of xchich was received., 
if the seller does not deliver such a thing on demand to a local pur- 
30 chaser, and if that merchandise bore a higher price at the time of the 
sale, but is obtainable at a low price at another time, then the seller 
shall be compelled to pay to the buyer the article together with the 
excess in value of the commodity — whether movable or immovable- 
over the one to which it is reduced. When there is no difference in 

1. Ok VIII. 1 . 2. Oh. Vin.2-3. 

3, Dam is delivery and Adam is non-delivery, Dr. Jolly translates it 
gift and receipt, and so does Golebrooke III. 3, 3. 
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the price o£ the commodity and its original price, but the commodity 
retains the same price at ■which it was agreed to be sold at the 
time of the (contract of) sale, the seller shall be compelled 
to make over to the buyer the merchandise itself together with 
the profit which a seller may have made e- g- two, three, or the like 5 
per hundred as already discussed, or otherwise according to the 
option of the seller. As says Narada^: “If there has been a “fall in 
the market value of the article in question, the purchaser shall 
“ receive both the article itself together with the difference in value. 

“ This law applies to those who are inhabitants of the same place; 10 
“ but to those who travel abroad, the profit arising from ( trading 
“in ) foreign countries shall be made over ( as well ).” 

When, however, on account of a rise in the price of the com- 
modity, there is a diminution in (the value of) the thing, then the seller 
must be eompolled to deliver over the thing itself together with the 15 
charges for enjoyment of the thing itself such as in the case of cloth, for 
wearing it, and in the case of a house, for comfortably dwelling in it, 
and the like. As says Narada^s “ If a man sells property for a certain 
“price, and does not hand it over to the purchaser, he shall have to 
“ pay its produce, if it is immovable, or the profits arising from it, 20 
“if it is movable property.” 

Possession by the seller is declared a decrease, as the thing loses 
in value from the point of view of the buyer. The decrease (here 
comprehended ) is not any destruction of property such as the demol- 
ition of a wall, or the like ; since that has already been mentioned in^: 

“ If the article should have been injured, or destroyed by fire, or 
“ carried off, the loss shall be ( charged ) to the seller alone, as he did 
“ not deliver ( it ) after it had been sold ( by him ).” 

When, however, such a purchaser has come from a foreign 

country for taking away the merchandise, then, ^0 

Page 141* the seller must be compelled to deliver over the 
thing to the buyer together with such profit as 
might have been made by one taking the merchandise and selling 
it in a foreign country. 

This rule, however, regarding the delivery of a thing purchased 35 
shall be observed in the absence of a rescission. When, however, 
there is a rescission, the rule must be followed as laid down by Mana^ 
in: “ If ( anybody ), after buying or selling anything &c.” 


1. Oh. Vin. 6. 2. Oh. Vin. 4. 3. Narada Oh. VIII. 6. 4. Oh. THI. 222. 
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^ ^ * ■* ■ j Ver.se^ 254-^5$' 

SulapanI ■ 

Yajoavalkya,' Verse . 254 

■ He. who doeS’ Bot, deliver an article of merchandise of which the price 
had been received by him, such a one shall be compelled to pay to the 
5 purchaser the price together with the interest, if that is received from the 
country. If, however, it was received from another country ‘then he shall 
be compelled to pay together with the profit thereon. says : *®Gne 

** who Having received the price of a thing sold, does not deliver ie. does not 
** give to the purchaser, such a one shall be compelled to pay to him together 
10 with interest, and he should be punished by the King with hundred 
“panas” (254). 

Yajnavalkya, Verse 255 

A commodity, even if sold once may be sold again, if the first pur- 
chaser do not take it ; and if there is loss on account of the fault of the 
15 purchaser, the same shall be his alone. 

Mitakshara:— Moreover, when, however, the purchaser, repenting 
of his purchase, does not desire to take delivery of the commodity 
sold, then the commodity even when sold ( once ) may be sold to any 
other. Also, when the purchaser does not accept (delivery of) a 
20 thing when ( it was ) offered by the seller, and if the commodity is 
destroyed by act of God or of the king, then the loss will be of the 
purchaser alone ; since the loss happens through the fault of the 
purchaser in refusing to accept the commodity. 

S'ulapani 

95 Yajnavalkya, Verse 255 

When an article has been sold and the first purchaser does not accept, 
it should be sold (again). If there is any depreciation through the fault of 
the, purchaser then that is of the purchaser himself ( 255 ). 

' YajnavaUsya, Verse 256 

30 Should a commodity be injured by act of God or of the king, the loss 
shall be of the seller alone, if he did not deliver it on a demand. 

MitaksharS: — Moreover, vrhen, however, the seller does not deliver 
a thing even upon request by the buyer, even when he has not rescinded 
(the sale), and it is injured by an act of God or of the king, then such 
25 loss is of the seller alone. Therefore, another unblemished commodity, 
similar to that which has been damaged, must be delivered to the buyer. 
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. Suiapani 

yajnayalkya, Verse 256 . 

If through the act of king or God any blemish occurs in the article 
any depreciation that follows is of the seller only, if it is not delivered 
to the purchaser who was asking for it. It follows, therefore, that if the 5 
purchaser does not accept when it is being delivered, then the fault is of 
the purchaser (356). 


Yajnavaikya, Verse 257 

If a man sell a commodity to one, when it had already been sold to 
another, or a blemished commodity as unblemished, the fine shall be doable iq 
the price of the thing. 

Mitakshara: — Again, he who sells or delivers a thing to one when 
it had already been sold to another, and even without rescinding 
( the first sale ), or sells a commodity which has a flaw, by, patching 
up the flaw; then a fine double in amount of the price of the com- 
raodity must be understood. Narada^ also has stated a special rule 
in such a case : “ When a man sells something to one person 
“ and delivers it to another person, he shall be compelled to pay 
“ double the amount, and also a fine of an equal amount ( 8 ) When 
“ a man exhibits a faultless thing, but sells one having a flaw, such a ^0 
“ one shall be compelled to pay twice its value, and also an equal 
“ amount as fine (7).” 

The whole of this law is to be observed in the case of a commo- 
dity, for which a price has been paid. In the case of a commodity, 
however, for which no price has been, paid, excepting such special 25 
aggreement as may have been entered into under the terms of the 
merely verbal negotiations between the seller and the buyer, there is 
no liability for entering (into a new transaction ) or receding (from 
one already entered into ). As says Narada^ : “ Thus has the law , 

been declared with regard to a merchandise for which the price jjq 
“ has. been .tendered ; when the price, has not been tendered, there is no 
“ rescission^ to be. imputed to the vendor, except in the case of a 
special agreement.” 


1. Cli. VIII. 8-7. ' ' " ■ 2. Ch. VIII. 10. 

3. Dr. Jolly’s edition reads TMs appears to be a better reading. 

But all the editions of the Mitakshara, read 



iSOO Viratnltrodaya-~i'/o«-dg;^i;er^ after receipt of price. 

Viramitrodaya 

Now “ when a commodity has been sold for a price and is not 
“ delivered to the purchaser, it is termed ‘ Non-delivery aftef sale. ’ A 
" title of law, ” thus characterized by Narada’ the Author treats of 
5 the title of law called ‘ Non-delivery after sale ’ 

YajSavalkya, Verses 254-57 

When from the purchaser the price has been received by the seller 
himself, if he does not deliver the same to the purchaser, then he should 
be compelled to deliver the commodity to him together with the increase. 
The increase has been stated by Narada®: “If a man sells property for a 
“ certain price and does not deliver it to the purchaser, he shall pay its 
“ depreciation if it is immovable, or the profits if it is a movable 
“property.” Kshayam, 'depreciation’ i.e. (as for) possession; profits 
such as service etc. 

15 By the use of the word eva, 'only’, ( however ) is understood to be 
in the absence of a repentance by the purchaser. On a repentance 
by him, however, the rule laid down by Manu^ should be followed : 
“If anybody in this world after buying or selling anything repent 
“( of the bargain ), he may give or take back that commodity within 
20 “ten days.” Narada^ : “If there is a fall in the market value itself of the 
“article, the purchaser shall receive both the article itself and the 
“difference in value. This law applies to those who are inhabitants of 
“the same place; but to those who travel abroad, the profits arising from 
“(trading iu) foreign countries shall be made over.” vishi^u® : “He w'ho 
25 “does not deliver to the purchaser a commodity the price of which has 
“been received by him, shall be compelled to deliver it with interest, 
“and he shall be fined hundred panas by the king” (254). 

When even after the commodity was sold, it was not taken over by 
the first purchaser on account of his change of mind during the interval 
30 of inspection or after that time, while that commodity is being sold, if 
there is a depreciation in the value of the commodity on account of a 
defect occurring in it by reason of the fault of the purchaser not pro- 
perly inspecting it or by ’ an act of God or of Jthe king, then that 
depreciation will be of the purchaser only. If when the purchaser 
35 demanded it and the seller did not deliver, then the loss is of the seller 
himself. This is the meaning. The word api is used in the sense 

1. Ch. Vm. 1. 2. Oh. Vni.4. 3. Ch. VIII. 222. 

4. Ch.^Vni. 6. 5. Oh. V. 1-2 p. 126-27. 
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of opposition. The use of the word eva, ‘only’, twice, discriminates the 
purchaser and the seller; by the use of the word the Author intends 
the cause for the depreciation. 

Without expressing disagreement, if the first purchaser through 
confusion etc. does not take delivery, if the commodity is delivered in 5 
the hands of another after the acceptance of the price, or if the commo- 
dity having a fault has been sold as faultless, there the punishment^^ ^ 
shall be double of the price of both the commodities; by the use of the 
word cha is added that to the purchaser also double that of the price 
should be given. That says Narada’: “He who after having sold to lO 
“one, delivers it to another shall be compelled to pay double of that 
“amount and also a fine of an equal amount ( 6 ). This law has thus been 
“declared with regard to a merchandise for which a price has been paid; 
“where the price has not been tendered, there is no rescission to be 
“imputed to the seller except in the case of a special agreement ( 10 )”. 15 

By the use of the word iu, ‘however’, is excluded (a transaction) where 
the price has not been received, but the sale has been only by a word 
of mouth (254-57). 

Sulapai^i 

Yajnavalkya, Verse 257 20 

When an article has been sold to one, and it is again sold to another 
as faultless, although faulty, then double the amount of the price shall be 
the penalty (357). 

Rescission o£ a sale has (thus) been described ; the characteristics 
of a rescission of a purchase, have already been discussed before. Now 
the Author mentions a rule which is common to both of these 

yajiiavalkya, Verse 268 

No rescission of a sale of commodities shall be made by a trader unless 
he was^ ignorant of the excessive or diminished rates (therefor). He who 
does ( rescind) shall be liable to pay a fine of a sixth part. 

Mitahshara : — N^uiayalb karya^, no rescission {of a pur chase ) shall 
be made by a purchaser, who does not perceive any excess in the price 
charged, or the commodity, upon a valuation of the same subsequent 
to the time of the purchase, but at the rates prevailing at the time 

1 . Ob. VIII. 6 , 10, 

2. Ill seems Mr. Colebroobes reads this verse in Yajnavalkya differently. 

His reading would appear to be qmTHrtfilstPTrn since be translates as “ wbo well 
knows tbe profit and loss &c.” See Ool^bropke .Pig, I, p. 68. 




130i dUitkk&hmk— Time for Rescission, frdjmvai/cpa Ch. XX! 

- , j , j/fjrse .258 : ■ 

of the purchase ; nor shall the contract be rescinded by the seller 
who does not perceive any loss in the commodity consequent upon 
its excessive value (in the market )• 

T£, however, there is a cognition of increase or decrease, that the pur- 
5 chaser or seller or both may rescind follows by the negative inf erhnee. 

The time for rescission has, however, been mentioned by Naradah 
“ When a purchaser, after having purchased an article for a ( certain ) 
“ price, considers that he has made a bad bargain, he may return it to 
“ the vendor on the same day, in an undamaged condition (2). When 
10 “ the purchaser returns it on the second day, the seller shall deduct 
“ a thirtieth part of the price ; twice as much on the third day ; after 
“ that time, the thing belongs to the purchaser alone-” 

Page 142* 

In the case, moreover, of a sale "or purchase made without an 
examination ( of the commodity ), the time for rescinding the contract 
15 on account of a defect in the commodity has already been indicated 
in the texth “ Ten, one, five, seven days &c.” Therefore from this 
text it may be inferred that a knowledge of the increase or decrease 
in the value may serve as a reason for a rescission. Moreover, from 
the interval for testing a commodity purchased may be inferred the 
20 reason for a rescission on the ground of defects in the commodity. 
Therefore, whoever makes a rescission in the absence of the three 
reasons — vis- a defect in the commodity, or an increase or decrease in 
its value — even within the time allowed for rescinding, then he shall 
be fined a sixth part of the ( value of the ) commodity. The same 
25 fine shall be inflicted on one who makes a rescission after the lapse 
of the interval allowed for a rescission, even though there be ( good ) 
reason for a rescission.® 

1. Cli. IX. 2-3. C/o also Xajn: U. ,177. jy. 1202 abovo. 

2. Of Yajnavalkya 11. 177 see page 1202 above. Balambliatta attributes it 
to Manu-apparently a mistake, 

3. ^ So according to Vijnanesvara there are only three main reasons for 
rescinding a contract of sale or purchase viz. (1) A defect in the commodity, or 
(2) advantage or (3) loss occurring oh account of the ignorance of actual rates 
prevailing in the market at the time of the sale. These are the only reasons. And 
secondly, the rescission oh account of these reasons must be made within the time 
prescribed. So that a rescission shall not be allowed if made after the lapse of the 
interval prescribed -for a particular case. 
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^**’ ^^* ^ Mita., Vira. & Sula. — • 'Rescission after time. 

In the case of things which do not suffer by enjoyment, and 
which have a fixed value, the fine for one making a rescission after 
the time for rescission is over, shall be imposed in accordance with 
the rule laid down by Manuk “But after (the lapse of) ten days he 
'* may neither give it, nor cause it to be given ( back ); both he who 5 
“ takes it ( back), as well as he who gives it ( back ), shall be fined 
“ by the king six hundred pams •” 

Thus ends the chapter called Non-delivery after sale> . - - . . 

Viramitrodaya 

Now of the rescission of purchase which has been stated before 10 
generally, the Author mentions the special rule in point in regard to 
non-delivery. after sale . ^ , 

Yajnavaikya, Verse 258 

A rescission should not be made by a trader when he has pur- 
chased without knowing the depreciation of the value of the commod- 15 
ity. Having sold without knowing the appreciationv in the price of 
the commodity, a rescission should not be made. Thus one who makes 
a rescission even without knowing, makes himself amenable for penalty 
for a sixth of the price of the commodity. By the use of the word cha, 
'also’, is rheant that a rescission may be made upon a discovery of the 20 
fail or rise; Nor is there the test ‘having sold etc.’ included. 

Brbaspati^ : “ What has been sold by one intoxicated, or insane, or 
“ at a very low price, or under the impulse of fear,’^ or by one not his . 
“own master, shall be relinquished by him (the purchaser), or (.the seller) 
“may recover it back.” The connection is that the purchaser shall give 25 
it up, and the seller shall take it back. 

Thus ends in the commentary on Yajnavaikya the Chapter on 
Non-delivery after sale. 


Sulpani 

Yajlnavalkya, Verse 258 30 

When merchants make purchases without ascertaining the appreciation 
or depreciation of the articles of sale, a rescision should not be made. 
When one makes a rescission, he shall be liable to pay as penalty one-sixth 
part of the price of the articles sold. Narada* states a special rule (see 
above Mit5,ksharfi. p. 1302 1, 7-12. ) (258). 35 


1. Ch. Vin. 22s. 2. XVIII. 6. 

3. The Benares edition reads an; while Dr. Jolly in his Extracts of 
Brhaspati had, it appears, the reading which is hotter and therefore followed 
and is accepted, in the translation. 4. Ch. IS. 2-.3. " 
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• -t- j I Verse ‘SS9 

CHAPTER XXI! 

Trading by Partnership. 

In GW is being described the Title of Law called ‘ Trading in 
Partnership-’ 

5 ,/ Y^ Verse 259 

Among traders carrying on a business in partnership with a view to 
gain, the profit and loss shall be according to the ( contribution of each to 
the) stock, or according as was determined by special agreement. 

Mitakshara: — Samavayah, partnership, is an agreement by which 
1 0 several persons agree to do any business together- Under such an 
agreement, for such work as is done by each of the people, such as 
traders, actors, dancers and like others, working with a view to gain, 
the share of profit or loss, labhalabhau, i. e- of an increase or decrease, 
will be determined by I’egard to the contribution of eachz. e- accor- 
15 ding to the quantity of stock for the use of the trade supplied by each- 
Or, the shares (in the profit and loss) shall be determined as fixed upon 
by any agreement or compact ( between the parties ), such as, having 
regard to the chief qualities and capacity in each, such a one should be 
entitled to two shares, such another one share, and the like- 


20 Viraihitrodaya 

The Author now begins the title of law known as “ Trading by 
Partnership" 

Vajhavalkya, Verse 259 

Of the traders combining together for profit and engaging in a tran- 
25 saction, the profit or loss shall be (determined) according to (the contri- 
bution of) the original amount of money. Or if the profit and loss have 
been the subject of a special agreement, then these shall be according to 
such jurrangementin that manner in the case of traders, actors etc.(259). 


Sulapa^i 

30 Yajnavalkya, Verse 259 

Of tradesmen engaging in trade by a combination with a view to 
profit, the profit or loss should be understood to be according to the share 
of the capital of each; or the same should be determined as may have been 
previously agreed to. (259). 


1. An a^eement thus : < We will all dp this business together.’ 



Yajnavalkya, Verse 260 

Whatever is forbidden or not sanctioned, as also what has been injured 
through negligence, such property he shall make good ; but he shall be 
entitled to a tenth part of the property preserved from misfortune. 

Mitakshara : — Again, among those trading as partners, i£ on 5 
account of the action of some one against a prohibition ‘ that a certain 
commodity is not to be dealt with in a particular manner,' any 
property nasitam, is injured, similarly by doing something anyishtam, 
not sanctioned, i.e, not allowed, as also if any thing is injured pramMat, 
through negligence, i.e. on account of want of competence, such a one 
shall make good that commodity to the traders- 

He, moreover, from among them, who preserves any merchan- 
dise from any misfortune proceeding from either the king or the like, 
such a one obtains a tenth portion of the merchandise thus protected. 

Viramitrodaya 

Among the company when the capital is lost or preserved by one, 
the Author states a rule 

Yajnavalkya, Verse 260 

Of traders trading in partnership together when from the mer- 
chandise any commodity has been , the subject of a special direct- 20 
ion that it should not be dealt vvith in a particular manner, or ''My 
commodity should not be dealt with in this manner” thus it has been 
prohibited, or "it should be dealt with in this manner” when it has thus 
been specially directed, when the commodity has been lost by one 
through ignorance, such a one should give that commodity. He, more- 25 
over, who being surrounded by a multitude, preserves it alone from attacks 
by robbers or the like shall get the tenth part of the commodity. This 
is the meaning. By the first use of the word cha it is intended that if 
the commodity is destroyed through the mistake of all, then the loss is 
to be determined proportionately to the amount of their contribution ; gQ 
by the second use of the word cha it is added that upon the death of 
one who preserves the property his son gets the tenth part; vide the 
text of Narada’ : " Should one of the partners die the heirs to his 

" property shall get his share ” (260 ). 

Sulapani 

Yajnavalkya, Verse 260 

One engaging in what is prohibited and not permitted and whatever 
money has been lost through carelessness, such a one should recoup the 
loss. From property saved from a misfortune, such as the attack of robbers 
or the like, or from the robbers, he may take a tenth part ( 360 ). 


1. Chin, 4. 


40 
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' Mitaksliara, ¥ir. & King's privileges. 


r® Y^jfiamlkya ^ Cfi.'XXIl 
I Verse Ml . , . ■ ; 


Yajnavalkya, Verse 261 

The king shall take as a tax a twentieth share of the price fixed ( by 
him). A Commodity which has been specially reserved as also that 
which is worthy of a king shall, if sold, belong to the king. 

5 Mitakshara : — For fixing the price of a commodity e g. such an 

article of merchandise shall have such a price i. e. by reason of the 
same being determined upon by the king, he {i.e.the king) shall 
receive a twentieth part of the price as a tax. That, moreover, which 
vyasiddham, had heen specially mewr/, i. e. prohibited by the king from 
10 being sold anywhere else, also that which is worthy of the king, sxich 
as jewels, rubies and the like, even when forbidden, if the same be 
sold out of greed for profit without informing the king, tadrajagami, the 
same shall belong to the Mng, i. e. all that merchandise the king shall 
appropriate without ( regard to ) the payment of the price. 


15 Viramitrodaya 

On the occasion of the treatment of the right to a share, the Author 
mentions the king’s right to a share 

Vajnavalkya, Verse 261 

By reason of his fixing the price the king shall take a twentieth 
20 part, the meaning is that the king shall take from the price. Some, 
however, hold that the king should not take a share, but the commodity 
itself or its price in entirety should be taken by the king. Vydsiddham, 

‘ specially reserved i. e. ‘ this must not be sold here a commodity 
which has been thus prohibited by the king but has been also there. 
25 Rajayogyam cha, ‘also that which is worthy of a king’, such as a 
rouge elephant or the like; although not prohibited have been sold 
elsewhere without the permission of the king, tad rdjagdmi, ‘that goes 
to the king’; may be appropriated by the king f. e. even without his 
paying the price (261 ). 

3Q Sulapani 

Yajnavalkva, Verse 261 

On account of the determination of the price, the king may take a 
twentieth part of the price as his tax. Such article, moreover, as may 
have been prohibited by the king as for sale (in the market) on account of 
Igo its extraordinary character, as also such as is fit for the king as e. g-. a 
white chowry, such article even though sold, is of the king ( 261 ). 
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Verse. 062 I ' ... 

Yajnavalkya, Verse 262 

He who falsely declares the quantity, who avoids a loiiing oHice, shall be 
compelled to pay eight times, as also he who purchases or sells fraudulently. 

Page 143* 

Mitakshara: — That trader, again, who conceals the ( real ) quantity 
o£ a commodity with the object of defrauding the customs ( officers ), 
or skulks away from the tolling offices ; as also he who either pur- 
chases or sells an article which is the subject of a dispute ( as to ) 
‘whether it belongs to this or it is of that man’, all these shall be fined 
eight times the amount of the value of the commodity- 


Viramltrodaya 10 

The Author mentions the penalty for one who does not pay to the 
king and is adverse 

Yajnavalkya, Verse 262 

One who with a view to evade the payment of the tax declares 
falsely the measure in quantity^ of the merchandise such as cloth, pearls^ 
etc., or avoiding the excise officer saying ‘this has been deposited by me 
here; it is neither sold iror purchased,’ and thus causing deception, a 
trader who thus effects a sale or purchase shall be compelled to pay eight 
times the price of the commodity as penalty. By the use of the word 
cAa twice, the Author indicates severally as the cause for the infliction of 
a fine upon those who deceitfully carry on sales or purchase indicated 
by the word ending in the present participle termination (, 262 ). 


Sulapagi 

Yajnavalkya, Verse 262 , 

lie who through covetousness declares falsely at the excise office the 
quantity of an article for a sale, and one who without paying the toll 
sneaks off from the excise office, he also who with a view to defraud the 
king at the time of the sale ultimately fraudulently makes purchases or 
sales, such a one should be compelled to pay as penalty an eightfold of the 
money defrauded. When, moreover, without even going to the toil office, 
he goes elsewhere by another road, then the entire property should be ^ 
confiscated. As says Vishiiu^ : “ One who evades the toll office, shall 
“ incur the forfeiture of the entirety " ( 263 ). 


1. Ch. III. 16 
ftfi 
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I Ferseses 

'^ Yajiiavalkya, Verse 263 

A marine officer levying a land cess, shall be compelled to pay ten 
panas- The same shall be ( the fine ) for not inviting the Brahmanas and 

Praiivesyas- 

6 Mitakshara : — And again, customs dues are two-£old, lis- one levied 

on land, and another levied on w ater. Of these, the tax levied on land has 
been mentioned in the texP: “ The king shall take as a tax the twentieth 
“share of the price fixed.” The tax levied on water, however, has been 
mentioned in the text of Mantf: “At a ferry, a conveyance shall be 
10 “made to pay one puna, a man half a pa7m, an animal and 
“also a woman a quartei’, and an unloaded man one-half of a 
“ quarter ( 404 )• Conveyances fully laden with vessels shall be made 
“to pay toll at a ferry according to the substance^; empty vessels, as 
“ also men without a luggage ( shall pay ) a trifle ( 405 )• But a 
15 “ woman who has been pregnant for two months or more, an ascetic, 

“ a monk, as also a BiAhmana,'* students of the Vedas, shall not be 
“ made to pay toll at a ferry ( 407 

Here is another spedal rule^applicable even to both kinds of tolls: 
“A toll is never levied on a sum less than a kanhapaiia, it is never levi- 
20 “able on a livelihood gained by art, nor on an infant, nor on a messenger-, 
“nor on what has been received as alms, nor on the remains of stolen 
“property, nor on a S'rotriya, nov on a hermit, nor on a sacrifice.” 

That, by which a thing is floated is a ferry e. y. a boat and the 
like. One who is commissioned to recover the toll levied on these is 
25 Tarikah, a Mamie Officer, Such a one, w'hen he recovers a toll levied on 
land shall be fined ten panas. Vesa, Vesma and Praiivesa are indicat- 
ive of one’s own house and the ( neighbours in its ) front or rear. 
People living in these parts are Prdtivesyas or people living in the 
neighbourhood. Br&hmanas and (joined together) make up 

30 ( the compound expression ) ‘ Brdhmanas and Pr-ativesyas.’ The non- 
invitation of these on exequial occasions or the like, when they are 
accomplished by the study of the Vedas and by their (pure) 
lives, and when he has competence ( to invite them ) — this itself must 
be understood to be punishable with ten panas. 


1. Tajfiavalkya 11. 261 p, 1S06 above. 2. Ob. VIII. 404^ 405 and 407. 
3. i e, according to the qaantity of the goods as well as their value, 

6. ^ee Vasishtha Ch. XIX. 37* Balaxubhatta assigns it to Manu. 



Viramitrodaya 

Like a trader not paying the tax, a penalty is payable by the 
officer of the king also when he recovers a tax wffiich is not proper. 
Intending to lay down this rule the Author states a penalty also fo^ 
transgressions of a like character 

YajnavaJkya, Verse 263 

Tarikah, ‘A naval officer’, i.e. one appointed for the water tax, a 
“twentieth part of the price fixed” as stated before’ when he 
recovers a tax on land, such a one shall be compelled to pay the penalty 
of ten panas. 

Praiivesa, is a house in the close vicinity of one’s own house; one who 
does not invite Brlhmanas residing there even when there is occasion 
for an invitation® to others shall be compelled to pay also a penalty of 
ten panas. By the use of the word cha^ it is added “if he accepts his 
invitation.” Manu'* states the water tax: “At a ferry, a conveyance shall 
“be made to pay one pa%a, a man half a pa%a,&x\. animal and a woman, 
“a quarter ; and half of a quarter, an unloaded man. Conveyances fully 
“laden with vessels shall be made to pay a toll at a ferry according to the 
“substance. Empty vessels as also men without a luggage a trifle.’’ 
’A man’ z.e. a man carrying a load. 

Here there is a special rule even with regard to the two 
kinds of tolls, A toll is never levied for a sum less than a 
Kdrshdpana. It is never leviable on a livlihood gained by art, nor on 
an infant, nor on a messenger, nor on what has been received as alms, 
nor on the remains of stolen property, nor on a Srotriya, nor on a 
hermit, nor on a sacrifice ( 263 ). 


S'ulapani 

Yajnavalkya, Verse 263 

One authorized as a toll officer for the water cess, recovering on land 
the toil which is to be recovered on water should be compelled to pay ten 
p(.mas, and one not inviting neighbouring Brahmanas on an occasion of 
feast should similarly be fined ten paisas ( 363 ). 


1. See verse 261 p. 1306. above. 

2. and appears to be good. A reading 

I is the reading in the Benares editon. This is either a mistake in the reading 
or that appears to be the deliberate opinion of Mitramisra. This is suggested by the 
next clause in wliich the author says This view of Mitramisra 

appears to be in direct opposition to the text of Yajnavalkya, which says 
•for not inviting.’ While the reading, if correct, would give the converse alter- 
native viz. 'inviting when there is no occasion for it.’ This, if the reading is correct, 
is not proper. 

3. There is no cha in the original. 


4. Ch. VIII, 406-7, 
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MItaksbara — •Succession to a Trader. 


[ 


Ydjfiavalhja Cli. XXIi 
'' Verse 264 


The Author mentions a rule regarding the property of a trader 
dying abroad 

- Yajnavalkya, Verse 264 

IP one goes abroad and dies (there), his wealth shall be taken by his 
3 dayadas, bdndhavas of his jfidiis, or who may have come; and failing these, 
by the king. 

Miiakshara: — When one of those who trade in partnership goes 
abroad and dies, then his share, his dayadah i. e> his sons and other 
lineal descendants; bandhavak (relations) ea parte mater m, such as the 
10 maternal uncle and others; his jnatayah i e- his Sapinda relations other 
than his lineal'descendants; or who may have come, agatah i.e. such of the 
members of the joint trading partnership as inay have returned from 
the country abroad ; ( these ) shall take. Failing these, tair vina, i. e- in 
the absence of these viz, the dayddas and others, the king shall take, 
jg By the use of the word W(% ‘or’, the Author indicates the uncertain^ 

nature of the right of the dayddas and others to succeed. The rule as to 
the order of succession, however, must be understood here to be the 
same as that propounded in the text^: “ The w’ife, the daughter &c.”^ 

Among merchants also, he who is competent to offer the funeral 
20 oblation and pay the debts and do similar acts shall take. If there is 
no distinction as to the capacity (for doing the above), all the merchants 
trading together in union shall take after dividing. In the absence of 
these also, after waiting for the appearance of the ddyddas and others 
for ten years, and on their non-appearance, the king may take it himself. 

All this has been made clear by Narada^: “ Should one of the 
“ partners die, his ddyddas shall get his share ( 7 ). In the absence of 
“ the ddyddas, any one ( of the partners ), if all are equally competent. 
“ On failure of these, he shall keep it well guarded for ten years (17). 
“ When such property without an owner, and unclaimed by a ddydda 
gQ “ has been preserved for ten years, the king may then take it over to 
“ himself. Thus, the law will not be violated.” 

1. The whole of this passage has been translated and referred to by Messrs. 
West and B abler in their Hindu Law at a p. 135 sqq: and in Sakrahhai vs 
Mfuianlal 26 Bom. 206 ( F. B. ) at pp. 218-219. 

2. Vaikalpika. — optional. Contingent. 

3. Yajnavalkya 11. 135 & 136. See p. 1063 above. 

4. The subject of that text is the negation of the pupil, -Oo-student Brahman® 

and the affirmation of the right of the trader. 5." Oh. III. 7. 17-18.' 


25 



WAjmvalk'ua Cfe. XXII^Vira,j Sfll^ & Mita -TFfena parter be expelled ISll 

. veTses ■ I ■ ., , , . 

Viramitrodaya ^ ^ ^ ^ s 

If among men trading by partnership one dies, then by whom 
should his share be taken ? So the Author says 

Yajfiavalkya, Verse 264 

While one trading as a partner diesy his share his sons and the 5 
rest, his mother’s sister’s sons and the like of his sapindas who have 
gone there shall take the property according to the right. By the word 
or ’, the alternative choice as well as the relative priority are 
included. Otherwise the whole goes to the king ( 264 ). 

Sulapani 10 

Yajfiavalkya, Verse 264 

Among persons trading by partnership, if one dies in another country, 
his property, hie sons etc,, in their absence, uncles etc., in their absence, 
kindred, and in their absence — except in the case of the property of a 
Brahmana — the king, shall take ( 264 ). 


Yajnavalkya, Verse 265 (1) 

A man o{ crooked ways let the other partners expel without profit; 
one unable ( himself ) may have it done by another. 

Page 144* ■ 

Mitakshara*. — Moreover, jilimak, a man of erooled -ways,, i.e. a cheat, * ' 
such a one, the other partners, nirgatalabham tyajeyuh, should dqjrive 20 
of all profit and expel, ii 0 . deprive. He, moreover, among partners 
carrying on a joint trading business who asaktak,’w unable to supervise 
the vessels o£ merchandise and do other like acts, such a one karayet, 
may cause his own duty, such as that o£ conveying the goo is of 
trade, or supervise the accounts of the receipts and debits relating 25 
thereto and like other acts any&iiA, by another. 


The Author extends the law (relating to ])artnership ) among 
traders as stated before, to priests officiating at a sacrifice and the like 
others 

Yajfiavalkya, Verse 265 (2). 30 

By this has ( also ) been stated the law regarding officiating priests at 
sacrifices, husbandmen, and artisans. 



: TS 12 ' ' Mltaksliara— i? 2 ^Z^,asio 

* I Verses.m5:(-B); : 

■ Mitakslarat — Aiieiia, by thisyi e* hy the statement of' • the rule^ 
Tegarding traders the profit BEd loss: shall be 
' “according to ''the' Btock &c.^’5 ' rtwijaiii,' 

. property of officiating priests at 'sacrifices 

^ sacrifieial priests. others; the husbandmen, as also the actors, , dancers 

and others maintaining themselves on arts, vidhil, 
the Iati\ ie- the rule of conduct akhyatah, has been staged. 

Even there, a special rule has been stated by regarding the 

distribution of the property of priests: '‘Among all (the priests) officiate 
10 “ing at ^ a sacrifice, those (first four -who are) entitled to a half 
"( Ardhtnah ) are the first ( to receive ); the next (four ), one half of 
‘'that; the set entitled to a third share, one-third; and those entitled 
“ to a fourth, a quarter.’^ The meaning of this passage is this : under 
the text “ in a Jyotishtoma^ sacrifice, they shall endow it with a 
15 “hundred a hundred cows have been enjoined as an endowment for 

1. Tajnavalkya II. 259 see p. 1304 above. 

2. Oil. YIII. 210. 

3. The principal priests officiating at a sacrifice who are called Rtwiks ' are 
sixteen in number distributed under four classes, each class having four •members. 

( 1 ) The first class includes those who are entitled to a half oi the entire 
Bakshinay and are known as the Ardhinah. 

(2) The members of the second class are entitled to a half of the first, and 
hence are known as Tadardhinah. 

( 3 ) The third class are entitled to a third of the first class, and are called 
Trttfimh 

( 4 ) The fourth classmate entitled to a quarter of the first class, and are 
known as 

Although one hundred cows are considered as a proper Dahhina for 
a sacrifice, still to make the whole distribution commensurate, 96 is the number 
chosen ( see Amara I. 3. 16 ) so that the first class take 48 cows, the second class. 
24j the third 16, and the fourth, 12, thus making up the total of 100 cows. This 
is one way of distribution and has been expounded in the text of the Mitakshara. 
Another way of distribution is suggested by some e. g, by Narada, according to 
which the whole is divided into 25 shares and the several classes shall receive 12, 
6, 4 and 3 shares each respectively, a mode which, it will be seen, only deflects in 
the method of working out the figures, but yields the same result. 

4. Jyoiishtoma is a Soma sacrifice and is considered as the type of a whole 
class of sacrificial ceremonies. At this sacrifice sixteen officiating priests are 
required by law, and these are grouped into four classes, each class having again 
lour priests in it as described in the note above, and in the text of the Mitakshara ^ 
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the sacrifice as indicative o£ respect to the rtwihs or priests officiating 
at the sacrifice. The rhvijas, moreover, are sixteen in number viz- 
the Hotd and others. There, in answer to the question, what person 
is entitled to what share ? the rale in the present text is laid down. 

Of all the sixteen priests officiating at a sacrifice those who are the chief 5 
viz. the Hotd,Adhvaryuh,Brahmd and Udgdtd, these are entitled to a 
half of the hundred cows i. e. equal to forty-eight cows, to make the 
division complete into entire numbers^. Those next in order ^. e. the 
Maiirmarunah, Pmtiprasfhdtd, Brdhmandchehd.ni&% and Prastotd are 
entitled to a half of that 'i. e. half of the principal share i e. twenty-four 10 
(cows). Those, moreover, who are entitled to a third the AchchMvcdc, 
Neshui, Agmdhra and Pradhartd these being entitled to a third i e. a 
third of the principal share, shall take a third i- e. sixteen cows. Those 
indeed, who are entitled to a quarter viz. the Grdmstud, Unnetu, Paid 
and S'diralmanyah, these shall take what amounts to a fourth part of 15 
the principal share z. e. twelve cows. 

Indeed how can this rule as to shares prevail ? There is here neither 

An objection a compact ( to that effect ), nor a combination of 

capital, nor any express text, under which there 
may be a rule as to the shares. And under the maxim' of law viz. “In 20 
“the absence of a special rule, the shares shall be equal,” it is proper that 
all shall be entitled to equal shares or proportionately to their labour. 

Here the answer is : In the DvadastduA sacrifice, which is only a 
The Answer variant of the principal sacrifice called Jyotishtoma, 

it is not proper to suppose that (the recognition of) 25 
the ArdMnas, Trtyhias and Pddkias is a mere repetition of something 

1 • tTH Jaimlni X. III. 53. TMrteentb Adliikarana. See note above. 

The relative proportion of the shares of the several classes mentioned in the text 
will not te maintained if 100 be taken as the total number in relation to which the 
half &c. is to be deteremined. Morever, according to the lexicon Amara (I. 3. 16) 
the word ardha ‘half’ when in the masculine gender is used generally to indicate ‘a 
imrtion’, and not a precise half. Thus 48 is chosen as the figure for the first class 
and then the numbers 24, 16 and 12 respectively are deduced by the method 
described above. 

2. Dvadasaha — is an offshort of the principal sacrifice called Jyoti§htomaf 
which is called the Prolrzi, i. e. the basic sacrifice, as opposed to a Vikrti, which 
means a variant of the base, with slight variations as to details. 
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I Verse ^65 

already established^ if in the principal sacrifice, the Maitrdvaruna 
z;. . and the, other priests were not entitled to a half, a thirds 'and the 
fourth shares respectively- Therefore the rule as to ( particular ) 
shares as mentioned before (necessarily) follows from the very force of 
3 the^ expressions &c* used in the Veda. Thus there is no fault 

Thus ends the Chapter in the Law of Partaership.. 

Viramitrodaya 

Who indeed will not get is share ? So the Author says 
YajSavalkya, Vers© 265 (1) 

lO Jihmah, ^ crooked i. e. one who by his tricks is instrumental in the 
non-'accomplishment of the business of the partnership such a one they 
(/,£?* the partners) should expel 2>. drive out, without (giving any) profit. 
The meaning is that if he is unable alone (to do it) then he should have 
his part performed by another ; but should not practise deceit [265 ( 1 )]. 

1 Samakhya — %ame, expression/ one of the six means of proof of the 
Viniyoga-vidhi^ the other five heing Sruti, Liilya, Vakya^ Prakaranamd Sthmm (See 
General Note on the Hindu Law Texts p, lY). 

The meaning is this: The objector maintains in the statement of this 
objection^ that the ])ersons to whom the terms Ardhinas, Trityims dkc. are 
applied, are not necessarily entitled to a half, a third, or a fourth respectively, in 
every other sacrifice also, simply because of the fact that they get those shares in 
the principal sacrifice of Jyoti§htoma. This would be justifiable if it were a mere 
repetition of what had already been established. But no such rule has been 
established after a proper demonstration, and therefore there is no room for its 
adoption as a mere repetition (Ammada), The answer, however, is that it is not as 
a repetition {Ammada) of anything established (Siddha) that this rule as to shares 
is being propounded, but that the very force of the expressions mz Ardhinas, 
used in the Yeda carries with it the meaning that the several priests thus indicated 
are entitled to a half, a third, and a fourth share respectively* 

N. B. An Jnutmda is an explanatory repetition of, or reference to, 

what is already mentioned. 

It is also called the subject of the assertion as opposed to the fact or 
the quality asserted of the subject the predicate , md is to be proved or established* 

The is already known or assumed as established, while the is that to 
establish the connection of which with the is the object of the proposition* 
Thus ^Bevadatta is wise/ Here Bevadatta is the or the subject and being 
already known or assumed as established is from another point of view also an 
but %isdom^ is that which is to be established with reference to Bevadatta 
and is therefore the This may be further developed to clarify the above, 

thus: ^the wise Bevadatta is good.’ Here Bevadatta and his wisdom are known, 
and Ms goodness is to be established. 



^ Viraniitrodaya—J?Mfe as io Pnes/s. 1 

Viramitrodaya 

The rule as to profit and loss stated before’' as the law among the 
tradesmen, the Author extends in the case of sacrificial priests and 
others 

Yajnavalkya, Verse 265 (2) 

Anena, ‘ by this i.e. by the statement of the rule as stated before^ 
the law has been stated for the sacrificial priests, such as the ffoid etc., 
for husbandmen i. e. those who carry on agriculture, for artisans, L e. 
those who engage in works of art, dancing etc. 

Regarding the division of property among the sacrificial priests 
Manu® states a special rule : “ Among all ( the priests officiating at 
"a sacrifice, ) those entitled to a half are the first (to receive); the next 
“(four) one-half of that ; the set entitled to a third share, one-third ; and 
“those entitled to a fourth, a quarter. ” 

It is stated in the Vedic text that in a Jyotishtoma sacrifice they 
shall endow it with a hundred; by this a hundred cows has been 
enjoined. There, among the sixteen sacrificial priests, those who are 
the ^vsi(oxiX,viz.th.t Hotd,Adhvaryu, Brahma and Udgdtd-ax& entitled in 
the capacity of their first right to a share to a half by less i. e. for these 
four, fortyeight cows; for the next four viz. Maitrdvaruna, Pratipras- 
thdld, Brdhmandchchhams'i, and Prastotd will have half of it 2. e. will be 
entitled to twenty-four as their share; the third 0/2. Achchhdvdkd, Neshtd, 
Agntdhra and Pratihartd, these four, are sharers for a third i.c. the third 
part of forty-eight; thus for them sixteen cows. The fourth, moreover, 
viz. Grdvastiid, Unnetd, Potd and Subrahmanyah, they are the sharers of 
the fourth of the first part, thus to them twelve cows are to be given. 
Moreover, in whichever performance whatever quantity has been stated 
as the dakshind for that occasion, which he should take, these or all these 
all of them should take together. Under the text “He gives two golden 
“lights to the Adhvaryu” such dakshinds as for example, for the sacred 
bath etc. as have been stated in particular connections should be 
taken by him only, and here there is no division. This is the meaning, 
Sankha and Likhita : “ Now after the Rtwik has been installed, 

“ after him another should be installed ; the dakshind shall be for him 
“ only who has been installed before. One who is installed after, may 
“ get a trifle, if he stays on for the period. He should bide the time 
“ waiting for the occasion. He should not sacrifice for another. He 


1. Verse 259, see page above. 

87 


2- Oh. VIII. 211. 
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should finish the sacrifice ; having gone away, if one returns, he may 
“get a trifle; if, however, the chief priest goes out, that priest should 
“ be fined a hundred coins." Manu’ : " After the dakskinds have been 
“ paid, if he abandons his work he shall obtain his full share and have it 
5 '* performed by another” i.e. by the son or the like. Brhaspati®: “ What- 

“ ever has been contributed jointly together, that should be demanded in 
“ the same manner. Here if some one does not make a demand such a 
“ one loses the profit.” Similarly*; “ When by the deficiency of one 
*' partner as to cattle or seeds a loss happens in (the produce of) the field, 
10 “ it must bemade good by him.” The meaning is, that on account of 

“ whose contribution there is loss to the field by him should it be paid. 
“ ^Also when goldsmiths or other artists operate jointly, upon ( a work 
“of) art, they shall share the profits in due proportion corresponding 
“ to the nature of their work.” Profits i. c. wages. Katyayana'^ : 

15 “ artisans viz. apprentices, more advanced students, and teachers ( are 

“ employed together in one undertaking ) they shall receive one after 
“ another in order one, two, three, and four shares.” Brhaspati® : “ The 
** same rule has been declared for dancers by those conversant in law. 

. “ The expert in tdla (beating time) gets a half more, while the gingers 
20 “ take equal shares." Half more i. e. together with the half. 


S'ulapani 

Yajnavalkya, Verse 265 

One who is crooked i. e. deceitful, the partners should expel by cutting 
off his share. One who is unable to look after a vessel etc. should have 
25 the work done by another. 

The law relating to the sacrificial priests, husbandmen, and artisans 
is the same as stated ( here ) for tradesmen ( 365 ). 


1. Ch.vm. 208. 

3. Ch. XIV. 25. 
6. Oh. V. 632. 


2. Oh. XIV. 19. 

4. Oh. XIV. 28. 

6. Ch. XXIV. 30., 



MitaksharS— /2o66er^ and iSl? 

CHAPTER XXIII 

On Theft. 

Now commences the chapter on Theft. Its definition has been 

Definition of Theft Stated by Manub “An ofitence, which is committed 

“in the presence, and with violence, would be called 5 
“Sdhasa {i. e. robbery); if (it is committed) in the absence, it would be 
‘‘( called ) Steya (theft); as also where anything is denied after it has 
“been committed.”^ In th^ freseme, i. e. in the presence of the owner 
guarding the property, or the king, or the chief officer, or like 
Other. Wilh violence, i.e- with a show of criminal force, when a depri- iQ 
vation of another’s property or any such similar act is committed, it 
becomes a iS'd^a.sa or robbery. Theft, moreover, is two-fold. ‘In 
‘the absence’ i. e. where, in the absence of the owner of the property, 
or like another, another’s property is taken away by deception, it is 
called theft. Where, moreover, even when the act is committed in the 25 
presence, (the actor) denies (it) through fear (saying) T did not do this’, 
even that is theft. It has also been said by Narada^: 
Page 1 45 * “Taking away by any of these several means what- * 

“soever, by deception, property of persons asleep, 

“or disordered in intellect, or intoxicated, sages declare to be theft.” 20 

There, as the catching of a thief is necessary for punishing him, 
and as for catching him it is necessary to detect him, the Author 
presently mentions the means of detecting him 

Yajnavalkya, Verse 266 

A thief is arrested by the police-officer, by means of the lost article 25 
or by the foot-mark; a man once convicted of an offence, as also one who 
lives in an unknown place. 

Mitakshara: — One, who is declared by the people ‘This is a thief' 
chauro — such a one should be arrested by the ‘police-officers, grShakaik, 

L e- the state officers, such as the watchmen of the place and the like 30 
others; or he may be apprehended by means of the loplra, lost artide, 

^ e- the vessel &c. which had been taken away, as (it is) an index of 

— ■ yj-jj 3g2 ^ ■ "“■ ■ 

2. is another reading^ which is seen in Mann and elsewhere. In that 
case it would mean^ ^‘'after it has been taken away/' 

S. Oh. XI. 17V. ^ 
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■■■ I , Verses ^i66-^6S , . ;, 

. theft'j OF,, by tracing the footniiarks]nnmecliately from the day of the 
loss. : He, moreover, pfirva-karmaparadM, vflio had once been, coarkted of 
M off emey i.e* who had once been found out to have committed a theft, 
as also one asaidhawasakalivtc'/io l^W^^ an unhiotan :plaeey ie» one whose 
5 place of residence is unknown i e.. not well-known, such a one also 
may be arrested* 

-Sfllapam 

YajHavalkya, Verse 266 

By the officers of the police, one who has been pointed out as a thief 
10 should be apprehended for theft by a mark or sign of theft ; by foot“-mark 
e* e. commencing with the place of loss and in pursuit of the foot-steps 
of the thieves etc.; or previous acts of robbery, and one who has not 
established his place of residence ( 266 ). 

Yajnavalkya, Verses 267-268 

15 Others also may be apprehended on suspicion, such as those who conceal 
their caste, name, and the like; those who are addicted to gambling, women, 

« and drinking, as also those whose mouth becomes parched up, and voice 
falters (267); 

Also those who make inquiries about another’s wealth and houses, 
f 0 whose movements are mysterious, who having no income spend much, and 
those who sell lost articles ( 268 ). 

MMkshara: — Moreover, not only that those mentioned before 
should alone be arrested, but anyepi, others also, by means of marks to be 
presently mentioned sahkaya grahyah, may he afiwehended on suspicion. 
25 ‘ On account of the concealment of the caste’, e. g- in the form ‘ I 

am not a Sftdra’ ; on account of the concealment of the name e. g- 
one saying ‘ I am not Lapittha.’ And by the use of the term Adi — 

‘ and the like,’ those also should be apprehended, who are exposed by 
the concealment of their own country, village, family and the like. 

30 Those who are excessively addicted to gambling, public women, 
drinking, and other similar vices, as also one who when accosted by the 
police officers ‘ whence have you come ?’ sushkamukha^, has his mouth 
parched up, or bhinnaswaro, his ncAce falters, then he also may be appre- 
hended. By the use of the plural number are included also those 
gg whose forehead^ perspires, and the like others. 

II, 1S.-15 p. 691 above. 
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Likewise, those who without any cause make inquiries, 'how 
much wealth has he ?’, or ‘where is his house ?’, or those who move 
about concealing their identity by putting on a disguise ; those also 
who having no income, spend much, as also those who are vendors of 
lost articles, i. e- of the old clothes, broken pots, and similar other 5 
articles the owners whereof are not known, all these may be apprehend" 
ed on suspicion as thieves. 

Having thus apprehended people having various marks of suspicion 
about their having committed a theft, a decision as to whether these 
are thieves or good people should be declared after a minute inquiry, 10 
and not by a mere discovery of the signs ( of a thief), as it is possible 
that the marks of ( having ) the lost article and others may be found 
even on one who is not a thief, as says Narada^: “ An article should 
“ be determined upon as a lost one by special investigation, i. e. when 
“ it had dropped down from another’s hand, and was discovered on 15 
“the ground, without any special desire for it, whether it was 
“ deposited there by a thieL” Similarly,: “the untruthful appear as the , 
“ti’uthful, likewise, the truthful look as if they were untruthful; thus 
“ various aspects ( of things ) are seen ( in this world-); therefore an 
“ investigation has been prescribed-” 20 

Sulapanl 

Yajnavalkya, Verse 267 

Others also, besides those stated, should be apprehended on suspicion 
as thieves, by the denial of the name etc. Denial of name such as I am 
not such a one denial of caste, such as “ I am not a Br^hmana.” By the 25 
use of the word AdU ‘ and the like are included the country, the family, 
the place etc. Similarly those addicted to gambling. In thesa mo 
manner when asked, “ who are you “ Whence are you coming V 
those whose mouths become parched and the voice breaks, these also 
should be apprehended ( 267 ). gO 

Ya|5avalkya, Verse 26 S 

Those who make enquiries about the property of others as also about 
the houses ; those who move about secretly ; those who, having no income, 
incur expenditure ; those who dispose of broken ear-rings and the like ; 

{ these ) should be apprehended on suspicion ( 268 ). 35 


1 . Not found in the published edition of Narada by Dr, Jolly. 
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The person thus apprehended on a suspicion of theft must prove 
himself innocent ; so the Author says 

Yajnavalkya, Verse 269 

If ooe who has been apprehended on suspicion do not clear himself 
from the ( charge of) theft, the king shall compel him to make good the 
lost article, and punish him with the penalty for a thief. 

MitaksharS: — ^If one apprehended on suspicion as a thief does not 
clear himself from that charge, then he shall be compelled to pay the 
amount and be liable to corporal punishment as will be presently 
mentioned. Therefore, he should be cleared either by human'^ proof; 
or in its absence, by an ordeal. 

Page 146* 


Indeed, how can the statement e. g. am no thief ” be possible 
as evidence in an answer^ of denial; because it is 


An objection 
The answer 


negative in its nature. The answer is : the admi- 


ssibility of an affirmative as well as a negative 
proof in an ordeal has been demonstrated in the 
text^ : “Or by consent any one (of the two) may perform.” More- 
oveiA although human proof is not possible in an answer of a simple 
denial, still when it is joined to a special plea, which is of an affirm- 
ative character, and then becomes ‘ a combination of a denial and an 
exception’, it makes it possible even for the negative evidence to be 
adduced e.g- if the accused prove by evidence his statement e- g- “ At 
“ the time of the loss or theft I was in another place”, the absence of 
theft (by him) becomes necessarily proved, and thus indeed there 
follows an exhoneration. 


1. See p. 713 11. 21-24. 

2. See Texij p. 7. Traaslation p. 66 Ij IL 16-18 above. 

3. Of Yajnavalkya II. 96 ( 1 )', See p. 913 above. 

4. See pages 664-665 above, Tbe meaning is that a statement in a defence 
which is merely of a negative character cannot be established by proof positive- 
e. y. when a man says ^I have not committed this theft ^ — unless he can establish 
some positive fact which will collaterally support his negative answer^ e. by his 
setting up an alibi; when he can afl6.rmatively fprove that he was in another place 
at the time^when the theft was committed. And for this he will have to file a 
mixed plea ^combined of a denial and a special plea.^ 
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Viramitrodaya 

The Author treats of the law of theft by a separate chapter. There, 
first the Author mentions the means of detecting a thief 

Yajnavalkya, Verses 266-60 

Grdhakaih, ‘by the police officers’, i. e. by the servants of the king 0 
authorized to arrest; or by another, such as the owner of the property 
etc.; ‘ by ( means of _) the lost article,’ i.e. the vessel etc. 

taken away, as the sign of theft; or by marks of theft, such as foot- 
prints etc. at the place of theft, a thief is arrested i. e. is determined as 
having committed a theft. 

He also who by his past action, such as theft, had a previous 
conviction; he who has no fixed place of residence, such a one also is 
apprehended i. e. is suspected of having committed a theft ( 266 ), 

Not only these two alone may be apprehended on suspicion, but 
those addicted to gambling etc. , when asked “ who are you ? ” exhibit 
‘a parched mouth and a hoarse voice’ ; or those who ask questions about 
the property or houses of others; those moving about by disguising them- 
selves ; those who without any income spend much, as also those who 
sell old clothes, vessels etc. of unknown owners should be subjected to , 
the suspicion of theft (267-68). 20 

When after one is subjected to the suspicion of theft, he does not 
acquit himself as innocent of theft by witnesses, ordeals etc. than he 
should be compelled to pay the lost property to the owner, and the king 
should punish him with the first amercement which is the penalty for a 
thief, as will be stated hereafter. 25 

By the use of the word alha, ‘thereafter’, is meant “after the lost 
“property is found,” the Author suggests that it is only in its absence 
that the foot-marks etc. should be traced. By the use of the word cha, 
‘and’, his fondness for theft, and by the use of the word tathd, ‘also’, is 
included the determination of the family etc.; the word et)<3, ‘also’, 30 
connected with the first half is meant as a means of determination by 
the exclusion of an)' other alternative; by the use of the word api 
‘even’, as also the use several times of the word ‘cha' are included those 
who offer food, shelter etc. to the thief and several others stated in 
several other Smrits (266-69). 35 

^ulapanii 

Yajnavalkya, Verse 269 

When one who has been apprehended on suspicion as a thief, if 
he does not exhonerate himself by visible or invisible means, 
or does not acquit himself, then he should be compelled to pay the stolen 40 
property, and should be sentenced with the punishment for a thief ( 369 ). 
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The Author mentions the penalty for a thief 

Yajnavalkya, Verse 2'10 ( 1 ) 

Having compelled the thief to restore the property stolen, ( the king ) 
should punish him by the several ( modes of ) corporal punishments. 

5^^ however, who either by means of the tests 

stated before, or by means other than those, has been proved to have 
committed a theft, should be compelled to make over to the owner 
the property apahrtam, stolen, either the thing itself or by determining 
its equivalent (in money), wiwidhairwadhairghatayet and (the king), should 
10 punish him by the several {inodes ol) m-poral punishments. 

This, however, has a reference to articles of a superior quality, 
in the case of w'hich the punishment of the highest amercement is 
incurred, anddoes notholdin the case of the theft of articles of small 
or middling value such as flowers, clothes &e. Since, on account 
15 of the text of Narada^ viz: “ The series of punishments, which has been 
“ordained by the wise for the three kinds of Sslhasas is equally appli- 
“cable to theft, according as it concerns one of the three species of 
r “articles in their order.” The corporal punishment, which is ordained 
for aSfthasaof the highest order, has been assigned in the case of articles 
20 of superior value. What, moreover, has been observed by Vrddha 
Manu in the text : “ The property of these is tainted with sin, since it 
“ has been acquired by illegal means; therefore, the king should inflict 
“ corporal punishments on them, and should not merely inflict a pecu- 
“ niary fine,” that too has a reference to offences of a serious nature. 

The Author mentions an exception in the case of certain thieves 

Yajnavalkya, Verse 270 ( 2 ) 

He should brand a Brahmana, and banish him from his kingdom. 
Mitakshara: — Moreover, a Brahmana ( who has been found as a ) 
thief, the king should not chastise by a corporal punishment, but after 
30 branding him on the forehead, he should banish him from his kingdom. 
The branding, too, should be with the mark of a dog's foot. For Manu^ 
says : “ For violating the bed of the preceptor ( the mark of ) a female 
“ part shall be impressed ; for drinking spirituous liquor, the sign of a 
“ tavern ; in the case of a theft, moreover, the mark of a dog’s foot 
35 “ should be made ; for killing a Brahmana, a headless corpse.” 

. ' 1. Oh. XIV, 21. ^ g. Oh. IS. SSL 
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This proceeding, moreover, shall be observed in the ease of one 
who does not perform the ( necessary ) expiation after the punishment 
( was declared) as says Manu^: “ But (men of) all castes who perform 
“ the penances as prescribed, must not be branded by the king on the 
“ forehead, but shall be made to pay the highest amercement.” 5 

Viramitrodaya 

Not only should one be arrested on suspicion, but also one about 
whom the offence of theft has been determined; nor also is the punish- 
ment of a money kind such as the highest amercement etc., but even a 
corporal punishment, banishment etc. shall also be for a thief; so the 10 
Author proceeds 

Yajnavaikya, Verse 270 

By several (varieties of) corporal punishments such as impaling 
on a cross, lopping off of the hands and the like means of corporal 
punishments for thefts in the case of others (which will be stated here- ^5 
after), for like cases the Brfihmanas should be branded on the forehead 
and banished from one’s Kingdom (270). 

Sulapi^i 

Yajnavaikya, Verse 27 o 

Vadliaih, by corporal punishments, i. e. by means of punishments to be 20 
stated hereafter; sachinham, ‘ with a brand,’ e. together with the mark of 
his own foot. As says Brhan Manu: “On account of the property having 
“ been acquired by illegal means, the wealth of these is tainted with sin. 

“ Therefore the king should inflict corporal punishments on them, and 
“ should not merely inflict a pecuniary fine” ( 370 ). 25 

The Author mentions the means o£ getting at the stolen 
property after the thief has been discovered 

Yajnavaikya, Verse 211 

In the case of a morder or a theft, the blame attaches to the village* 
officer, when the offender has not ( been traced to have ) gone out ; to the 30 
owner of a pasture ground ; to the detectives of thieves, when ( the offence 
is co m mitted ) on the high- way or in a non-pasture ground. 

Mitakshara ; — If the killing of man or of any other living animal^ 
or a deprivation of property, takes place in a village, then the blame 
for neglecting a thief would be that of the headman of the yillag,© 35 


1. CL IX. 240. 
88 
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alone ; and to atone for it, he himself must catch the thief and hand 
( him ) over to the king. When he is unable to do that, he should pay 
the stolen amount to the owner, if he does not point out the foot-marks 
of the thief to have emerged from out of the village and beyond it. 
*5 When, moreover, such marks are pointed out, where the same (appear 
to ) enter, the owner of such property alone should make over the 
stolen amomit. Likewise Narada* also says : " He, within whose pasture- 
“ground a robbery has been committed, must trace the thief to the best 
“of his power, or else he must makegood what has been stolen, when the 
10 “foot-marks cannot be traced beyond (into another man’s ground) (16). 
“When the foot-marks, after leaving that ground, are lost and cannot 
“be traced any further, the neighbours, the watchmen on the road, and 
“governors of that region shall be made to pay^ ( 17 ).” 

When, however, the theft takes place in a pasture-ground, the re- 
15 sponsibility rests with the owner of the pasture alone. When, however, 
the deprivation takes place on the road itself, or in a iionpasiure 
ground, awitake, i. e- in a place other than a pasture-ground, then the 
blame lies with the detectives of thieves, or the watchman of the roadi 
or the governor of that region. 

20 Sulapani 

Yajnavalkya, Verse 271 

When a man or the like has been killed, or a cow etc. has been stolen 
in a village, the blame attaches to the village headman, if the foot-mark 
of the men etc. is not seen emerging out of the village. “ Outside the 
25 village,” however, i.e. on the road, then it ( j.&the blame) is of the owner of 
the pasture ground. In non-pastures f. e.places other than pastures such 
as fields etc. of the officer appointed to guard against thieves ( 271 ). 

Yajnavalkya, Verse 272 

A village, however, should pay ( when) within its own limits, or that 
30 whme the foot ( mark ) has reached- When beyond a hroh, five of the 
sumumding villages, or even ten villages also. 

Pagk 146* 

Miti^hara: — Moreover, when however, a theft &c., occurs outside 
a village, ljut in a field which is on the outskirts of its boundary limits, 
tl3£fi.the..inhabi!tants of that village alone should pay, if the foot-mark 
1. Appendix, 16 and 17. 2, Held responsible for the loss. 



of the thief has not emerged out beyond the boundary limit* When, 
however, it has emerged out, that village whereinto the foot-marks of 
the thief enter, shall alone make over the thief and do other acts* 

When, however, any one is killed or robbed midway between 

several towns, and in a place which is more than a krosa^ outside 5 

( each of them ), and foot-marks of the thief have also been lost on 
account of the pressure of the crowd, then in such a case five villages 
i- e» the five villages together, or ten villages i. e- the ten villages 
together, should pay. The optional clause is used to indicate that as 
much should be done as would bring about a restoration of the property Id 
stolen &c, from the villages contiguous to the place. 

When, however, the king is not able to cause property stolen 
elsewhere to be restored, then he should indeed pay from his own 
treasury, vide the text of Gautama;^ “Having recovered property 
“stolen by thieves, he shall return it to the owner, or he shalF pay out 15 

‘‘of his own treasury.” 

In case of a doubt as to whether property was stolen or 
not, the decision should be made by means of human proof or by 
ordeal, as has been laid down by Yrddha-Mann: “K, while the property 
“is being caused to be restored, a doubt arises as to a theft ( having 20 
“taken place ), the person robbed should be put to an oath, or he may 
“establish ( his case ) by ( the evidence of ) his relatives.” 

Viramitrodaya 
Yajnavalkya, Verses 271-72 

In the case of manslaughter, or theft of property, or robbery 25 
etc. the fault is of the headman of the village for conniving at 
a thief; therefore the village, its master, should restore back 
property which has been lost within his territory, if the foot- 
prints of the thief do not emerge out of the village. If, however, they 
emerge out then wherever they are traced as entering, the master of 30 
that territory should give. On the pasture-ground for the grazing of 
the cattle etc. the responsibility for assault or robbery is of the 
owner. At a place other than the pasture ground the responsibility 

1. I. e. two iftiles, -2. 

8. i. «. the thieves are not traced, or having been traced have vanished, 
then the king should pay from his own treasury, ^nradafta, ' ' •• 
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“Ydjnavalkya Ch. XXIll 
Verses S71~273 

m 


for assault, robbery etc. is of the patrol of the road in regard to the 
tracing of the theft. The half of the verse beginning with ' within its 
limits etc. ’ is also connected with this. If, however, an assault or a 
robbery occur at a place intervening between several villages, and the 
5 foot-prints also are obliterated by the pressure of the crowd etc. then 
the people of the five villages, or of ten villages collectively, should pay. 
The word <3^/20 ‘or, even’ is used as indicative of neglect. 
Thus the result is that those who are in the neighbourhood of a 
^foia should pay. In some books for the reading is kfshtdt, 

10 'from the cultivated land.’ By the first use of the word to is excluded 
the responsibility beyond the territory. 

When, however, the king is not able to compel the restoration 
from others of the property stolen, then the king himself should pay 
what was stolen by the thief. Since aautama’ has observed: “ Having 
15 “recovered property stolen by thieves he shall return it to the owner? 
“or he shall pay out of his own treasury” (271-72). 


^ulapani 

Yajnavalkya, Verse 272 

' What is lost within one’s boundary, the village itself should pay; or 
20 where the foot-marks emerge out of a cultivated place and elsewhere, 
what is stolen away, the men of five villages together should give by 
regard to the contiguity, or men of ten villages is the optional rule ( 373 ), 


The Author mentions a special penalty in cases of particular offences 

Yajnavalkya, Verse 273 

25 The King shall cause to be impaled on a stake Bandtgrdhas, likewise 
the stealers of horses and elephants, as also those who commit murders 
with violence. 

Mitakshara: — The king should cause to be impaled on a stake the 
BandigrdJias^ and like others, or also men who commit murders accom- 
3 Q panied with violence and force. This, moreover, is a rule regarding only 
one kind of corporal punishment, vide the text of Mana^ : “Those who 
“break into a ( royal ) storehouse, an armoury, or a temple, and those 
“who steal eleplants, horees, or chariots, he shall indeed slay without 
“hesitation.” 

2:. 46-47 " 

2. Bandip’Shas are those persons who forcibly take or carry away others as 
prisoners. • ' 3. Oh, IX, 38(h = . * 



"'Verses 27 S- Sulapani & Mitakshara'^P/cfc-ppcMSj ew^purses. 1S27 

^ulapa^i 

Yajnavalkya, Verse 273 

Those desperados, who regardless of life, and with the object of 
( extracting ) money, carry wealthy persons as prisoners, these, as also 
those who steal elephants and horses, similarly those who kill with vio- 5 
lence, all these the king should impale on stakes ( 273 ). 

Yajnavalkya, Verse 274 

The pick’pockets and cabpurses should be deprived of the tongs of 
their hands; for a second offence, they should be deprived of a hand or afoot. 

Mitakshara:-— Moreover, he who throws up the clothes or other 10 
things i. e. carries them away is utkshepakal}, a piclc-pocket. He who 
carries away gold or other things tied in a cloth &c. either by loosen- 
ing or cutting (the knot ) is granthi-bhedakah, a cut-purse- These two 
respectively should have the forefinger and the thumb resembling a 
tongs removed from their hands- 15 

Dwitiyaparardhe, on a second. o/(3nce, moreover, a hand and a 
foot ( joined together make up the compound expression ) ‘ a hand 
and a foot-’ That and each one of these, is ‘ a hand and a foot.’ 
Those two should each have ‘ a hand or a foot’ taken away from ' 
them z. e. of the pick-pocket and the cut-purse a hand and a foot 20 
should be cut off from each- This is the meaning. 

This also has a reference to articles which bring on the highest 
Stlhasa, since Narada'^ has observed. “ The amputation of that limb 
“(with which the crime had been committed ) is declared to be the 
“ punishment for a Sihasa of the highest degree.” 25 

For a third offence, however, death alone ( is the punishment). 

So Manu^ ( says ): “ On the first conviction he should cause two 

“ fingers of a cut-purse to be cut off ; on the second, a hand and a 
“ foot; on the thii*d, he deserves death.” 

The meanmg is, the punishment should be determined upon by 30 
regard to the caste and the amount of property, as also the value &c. 

Sulapani 

Yajnavalkya, Verse 274 

One who robs by lifting is a lifter. One who steals gold etc. tied in 
a cloth by breaking open the knot is a cut-purse. These two for a first 35 
offence should be deprived of the thumb and the first finger of the hand; 
for a second offence, should have their one hand and foot lopped off; and for 
the third offence these should be sentenced to death. As Manu® has stated - 
“ For the third he incurs a capital punishment” (274). 


1 . Ch. XIV. 8 See p. 1277 11. 16 abovp 


2. Cli- IX. 277. 



mm 
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tTY&jnavalkya Ch, XXIII 

I Verse '27.$ 


As it is impossible to lay down several punishments in regard to 
each kind of properly, having regard to the fact that the causes 
for a heavy or light punishment are innumerable, viz- the caste, the 
amount of the property, the relation, or the appropriation and dis- 
5 posal (of the same), as also the age, capacity, the qualities, the country, 
the time, and such other causes; the Author mentions a general rule 
for determining a punishment 

Yajnavalkya, Terse 275 

In the case of the theft of inferior, middlbg, and superior articles, the 
10 fine shall be according to the valuev In passing sentence, the place, the time, 
the age and the capacity should be taken into consideration. 

Mitakshara:— In the case of a jAe/if, harane, of articles of inferior, 
middling, as also of superior qmlity, the punishment should be 
determined sm'ato, according to the vcd%ie, i- e. the price ( of the article 
15 &c.). The nature of an article of an inferior or other quality has been 
mentioned by Narada^ : “Earthenware, a seat, a couch, bone, wood, 
r “leather, grass, and the like, leguminous^ grain, and prepared food, 
“these are instances of articles of small value (14). Clothes other 
“ than those made of silk, and likewise cattle other than cows, and 
20 “ metals other than gold, are articles of middling value, as also are 

“rice and barley (15). Gold, jewels, a silken cloth, 
Page 148* “a woman, a man, a cow, an elephant, and a horse, 

“and the property belonging to a god, a Br^hmana, 
“or a king, must be understood as articles of superior value (16 ).” 

25 The same Authori has pointed out a rule of punishment in terms 
of a Sdhasa of the inferior, middling, or superior quality in the case of 
articles of three classes, derived from the general rule; “That series 
“of punishments which has been ordained by the wise for the three 
“kinds of S^hasas is equally applicable even to theft regarding articles 
30 “of the three classes respectively.”! In the case of a jewel or a pot which 
is made of earth, or of cattle other than cows and horses, such as a 
buffeilo, a ram, and the like, and also gold, grain &c., belonging to a 
BrShmaJ^, there is a rule of differentiation as to higher or lower quality 

Oh. XIV. 14-16. ~ 

2. Samidhanya — is any pulse or grain growing in pods; a legnminous grain . 

Ob. JHY. Gantams 05, ^ 
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and thus when it is desired to deternaiiSe upon a higher or a lower 
form of punishment, it should be done by regard to the price &e. 

There, moreover, dan^akariinani, in passing senience, for fixing 
upon a particular punishment, the country, the time, and the age ( of 
the offender ) &c., should be carefully taken into consideration, as the 5 
determining causes thereof. These, moreover, also imply the (considera- 
tion as to ) the caste, the size of the ( particular ) article, and ( the 
extent of ) the appropriation, or like other matters. Moreover^ t 
“The guilt of a S'f/dra in the case of a theft is eight-fold; and twice 
“that and higher still will be the punishment in each higher caste, and lo 
“in cases of offences by the learned the punishment shall be very much 
“increased.” The meaning is this: By the word ‘guilt’ (used) here, the 
punishment is intended. Whatever punishment has been prescribed fora 
particular theft, the same should be administerd eight-fold in the case 
of theft by a learned S'Mra. In the case of learned men of other 15 
castes, morevoer, e. g- of the Vaisya, Kshatriya or Brfthmana Castes, 
the guilt is two-fold and higher up i. e. sixteen, thirty-two, and sixty- 
four* times the amount; since there is a higher punishment for a theft 
committed by a learned 

The same mining has been brought out by ManoP also : “ In (a 20 
“ case of ) theft the gilt of a S'Mra is eight-fold, sixteen times, that of 
“ a Vaisya, and thirty-two times in the case of a Kshatriya ( 337 ). 

“ That of a Br§,hmana sixtyfour-fold ; or quite fully a hundred, or 
“ ( even ) twice four-and-sixty fold ; ( each of them ) knowing the 
“ nature of the offence ( 338 ).” 25 

Similarly, a higher punishment is also determined by the con- 
sequences ( of the offence ). As says Blanu^: “ Of him who steals more 
“than ten Kumihas of grain, corporal punishment ( shall be inflicted 
“in other cases he shall be fined eleven times as much, and shall be made 
“to pay the property® (to the owner A KwvbTia is equal to 30 
twenty Ikonas- 

1. Balambhalta asBigns this text to Yasi^htha^ but it is not found in the 
Dharmasfttras of that author. 

2. Thera is a in tiib of tHh text lieirie' { p. liS. 1* 12 )* 

liMSteact of t isead fi^§|l^r=*^:qlhsoir. 

3. Ok vm. 837-338, 4. ©i. YKt. 320. 5. ori'tsv^tte. 
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The punishments of beating, depritatioh of a limb, or death, to 
be declared against the thief should be determined upon by regard to 
the qualities of the owner robbed, as also to the time being plentiful 
of harvests, or of famine. Moreover, in the case of precious jewels 
,5 and like articles, there is a particular punishment even by regard to 
the particular number ( stolen ): “A* corporal punishment shall be 
“ inflicted in the case of a theft of more than a hundred of articles 
“ made of gold, silver ( or other like metal ), and of most excellent 
“clothes; as also of (a theft) of all kinds of jewels. For (stealing) 
10 “ more than fifty, the ( punishment of ) cutting off of the hands is 

“ intended ; in other cases, a fine eleven times the price ( of the article 
“ stolen) should be fixed.” Likewise, from (the quality of) the particular 
article also: “For^ stealing away men of noble family, and espe' 
“ daily women, and precious gems of all kinds, he deserves ( the 
15 “ punishment of ) death.” For stealing away men not of a high family, 

however, there is a different punishment : “ The^ punishment for one 
“ who steals away a man, is the highest amercement ; in the case, how- 
'■ “ ever, of a like offence against a woman, he shall be deprived of his 
“ entire property ; and a corporal punishment for one who steals a 
20 maiden.” In the case of articles of trifling value, however, vide 
the text of NSrada^ : “ In the case of articles of a value less than a 

a fine five times the price of the article shall be imposed. For 
“ stealing wood, a pot grass and the like, as also articles made of clay 
“ bamboo, and vessels made of bamboo® ; muscles, bones and hides. 
25 “For stealing vegetables with green roots, and fruits and roots, 
“ preparations of cow-milk, and of the sugar-cane*, and salt or oil- 
“ Cooked food, ( specially ) prepared food ; fish, flesh ; and every sort 
“ of object of ( any ) value, a fine five times the value ( shall be the 
“punishment).” ' 

30 ; A punishment, however, which in the cases of articles of small 

value is less than a hundred, or limited by fifty, the same should be 
adequately adjusted in ( the case of thefts of ) articles of the value 
of a Mdsha or of a higher Value. The text of Manu®, moreover, 

1, See Mann Gh* VIII* 321-32^* BalambKatta assigns this text to N^rada* 
2* Oh. VIII. 323. 3. Namda: Appendix 28. 4. Appendix 22-24* 

5. The reading in J[arada is of rattan.^ 6. Oh. VUI. 329. 



MitSk^hara & cfec. ml 

applicable to trifling articles, w : “ tbe fine shall be twice the value 
“o£ the article,” has a reference to articles of a very small value e. y, 
au earthen pot or the like. Moreover, there is an excess of punish- 
ment also on account of an aggravation of the offence : “ ^The king 

‘‘should cut off the hands of those thieves who make 5 
Page 149* “ holes in the walls and commit thefts at night, and 

“ shall impale them on a pointed stake.” Thus all 
these are innumerable, and cannot be specifically mentioned in regard ' 
to each article, and so a lower or higher form of punishment should be 
determined by regal’d to the several circumstances such as the caste, the 10 
quality and the quantity ( of the subject matter ), and like others* 

Of travellers, however, there is no punishment for slight infringe- 
ments, as says Manu^J “ A twice-born ( man ) who is travelling and 
“ whose provisions are exhausted, shall not be fined, if he takes a 
“ couple of stalks of sugar-cane, or a couple of roots from the field of 15 
“ another man.” Also^ s “ Of gram, rice, wheat, barley, mallet, and 
“ bean, a handful may be taken by those who are on their way in a 
“journey, if not prohibited. Likewise, he who has not eaten at six meals, ' 

“ may take at the seventh meal from a man who neglects his sacred 
“duties, without (however) making a provision for the morrow.”^ 20 

Sulapa^i 

Yajnavalkya, Verse 275 

For stealing articles of low, middling, and highest qualities, such as 
fuel, pots, salt, jaggree, camphor, saffron etc. the punishment should be 
administered by taking into consideration the original price, the place, or 
and the time of the robbery in determining the penalty in passing 
sentence ( 275 ). 

The Author mentions a punishment even for one who is not 
himself a tifief, but who helps a thief 

Yajnavalkya,* Verse 276 

To him who knowingly supplies food, lodging, fire, water, connsel, 
implements, and expenses, to a thief or a murderer, the pnnishment shall 
be the highest. 

!• Author not known. 2. Ch. VIII, 341. 3. Oh. XI. 16. 

4. {, e, when a man has been oompelled to fast for three successive 
days and three nights^ he may ( even ) steal, but only from one who does not 
answer the responsibilities enjoined by the Sastra, and, the theft also should not be 
with a view to store up provisions^ not even for the morrow, but simply to satisfy 
the hunger so keenly felt. 

89 
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Fdjmmlkya Cit . ■ XXlll . 
Verses ^76-^77 


Mitakshara: — Bhaktam, food, for eating; avakaso, lodging, ie. a resting 
place; agnihijire, for removing the cold of the thief;, udakam, tcaifer, 
for one thirsty; manlrak, counsel, i e. advice in the matter of a theft; 
upakaranam, implement, i e. the means for committing a theft; wyayah, 
5 expenses, i. e. in the journey of one going out to another region for 
committing a theft. He who offers these chaurasya, to a thief, hantur wa, 
or ifa a mwriew, janannapi, even { ) knowing him, ( to be such ), 

for him the punishment shall be the highest amercement. 

A blame attaches even to those who tolerate a thief, since Narada^ 
10 has said: “Or those who neglect^ them though able (to arrest), 
“partake of ( the responsibility of ) their crime themselves.’’ 

Sulapani 

Now an extension of the ( roles regarding the ) thieves 
Yajnavalkya, Verse 276 

15 Bhaktam, ‘food’, ie. for eating; ‘lodging’, a resting place; fire for 
relieving cold; water, for one thirsty; counsel, i e. advice; implements, the 
^means for committing a theft; expenses, i e. in a journey of one going out 
to another region for committing theft; he who deliberately gives these 
to a thief or to a homicide, for him the penalty shall he the highest 
gQ amercement. Katyayana says: “Those who purchase articles, as also 
“ those who accept as donations, all these are equally punishable, as also 
“ those who conceal them ’’ (376). 


Ya-jnavalkya, Verse 277 

For giving a blow with a weapon, and also for causing an abortion, 
25 the punishment is the highest; for the killing of a man or a woman the 
punishment may be the highest or the lowest. 

r 

Mitaksharl: — Sastravapatane, for giving a blow loith a weapon, on 
the limbs of another, and garbhasya patane,/or causing abortion, in cases 
other than that of a female slave or of a Brahmana, the punishment 
30 L e- the penalty shall be the highest. For causing the abortion of a 
female slave, however, a fine of a hundred has been mentioned ( in the 

■““l. .Cb.XIV. 19. 

2. — is forbearance or neglect, connivance. The meaning here is that 

those men who exhibit a kind of passiveness regarding criminals, even when they 
have the capacity to arrest them, knowing them to be such, render themselves 
responsible as accomplices. 



Mitakshara & Sfila.— For lacA^d womew. 1333 

text^ ) : “One who destroys the foetus of a female slave. As for the 
fffitus of a Br&hmana, the Author will mention an extension of the rule 
in^: “One who destroys a foetus unknowingly &c." And for the murder 
of a man or a woman the highest or the lowest punishment must be 
understood as laid down, having regard to the character, mode of 5 
living, and such other circumstances ( regarding the deceased ). 


Sulapani 

Yajnavalkya, Verse 277 

For destroying a womb by striking a weapon, tbe punishment is the 
highest (amercement). For killing a superior man or woman, the highest, IQ 
and for murdering a lower man or woman, the lowest amercement (377), 


Yajnavalkya, Verse 278 

A woman who is superlatively wicked, who destroys males, who 
breaks reservoirs, shall, if not pregnant, be plunged into water after a stone 
being tied. 

Mitakshara: — Moreover', one who is extremely wicked is vipradushla,^ 
a superlatively iciclced wo^nan, e. g- one who causes the destruction of a 
child in the embryo, also who causes herself to miscarry-, as also she 
who kills a man, and one who breaks reservoirs : these women, if not 
pregnant, should be plunged into water, after tying a stone round gO 
their neck, so that they may not swim up. 


Sulapai^i 

Yajnavalkya, Verse 278 

A woman who is superlatively wicked who is an adulteress, as also 
a man who destroys an embankment, should have a stone tied to them and 25 
be immersed in water; the woman, also if she be not pregnant (378). 


Yajnavalkya, Verse 279 

One who administers poison, or sets fire, or kills her husband, preceptor 
or her own child, shall be deprived of her ears, hands, nose and lips, and be 
caused to be killed by bullocks. 30 

1* II, 2S6 see p. 1281 L 9 above. 

2. Yisvesvara and Balambbatta both say it is in the Pr^aschittMhyaya, 
but it is not to be found there. It is probably a reference to Verse 280 following 
hereafter. " ' ■ 



1334 Mitak^bara & Vimmitrodaya— Poisowers, 

Mitakshara: — Moreover, ( here again ) one who is not pregnant is 
understood- She also who administers ^ e- puts poison into the 
food, drink &c. with the object of killing others; she, again, who 
sets fire to a village &c. that it may be burnt; likewise, one who causes 
5 her own husband, preceptor, or children to be killed, such a one should 
have her ears, hands, nose and lips cut off, and herself caused to be 
killed by means of wild and untamed bulls- 

This statement of a rule regarding a Sahasika and made in the 
chapter on theft should be understood to be made incidentally- 


10 Viramitrodaya 

While treating particularly of (the law of) theft, the Author mentions 
penalties for similar offences 

Yajnavalkya, Verses 373-79 

Those who imprison moneyed men and keep them are (called) 
15 Bondigrdhas (men-lifters); also those who steal horses or elephants, and 
those who forcibly kill men; such thieves the king should impale on 
^spikes as (for) a capital punishment (273). 

One stealing clothes after lifting them, as also stealing gold etc. 
tied in a cloth after untying the knot, should be deprived of the fore- 
20 finger and the thumb ; and on a second offence of pick-pocketting, the 
king should deprive them either of a foot or a hand ( 274 ). 

For stealing articles of low, middling, or high value, the punishment 
should be administered by regard to the value of the article equal to 
its price. 

25 matter of determining the punishment, the country and 

other circumstances also should be taken into consideration by the 
king. There, says Narada’ : “ Earthen pots, bed-steads, bones, wood, 
“ hide, grass, and the like, as also leguminous grains and cooked food 
“ are known as articles of low value. Clothes excepting silken ones, as 
30 " also beasts excepting cow, and metals excepting gold, are articles of 
" middling value, as also are paddy and barley. Gold, jewels, silken 
“ articles, women, men, cow, elephants, horses and articles belonging to 
“ the deity and the Br^hmanas should be regarded as articles of 
“ the highest value.” 

35 ■ By the use of [the w^ard ' also ’, is included the addition 

of the king. The word mahddravya used here-after discriminates 
“ 1 . Ob. SIV. 14-16. - ^ ; 
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such elephants, horses as belong to the king. By the first use of the 
word c^a are included those who destroy the chariots ; by the second 
use of the word cha&XQ included those whe break through a fire-place 
etc. wrfe the text of Manu’ : " Those who break through the build- 
‘'ing containing fire or weapons or the temples of Gods, as also those 5 
“who destroy the elephants, the horses and chariots, the king should 
“certainly, chastise without hesitation.” By the use of the word eva, 

‘ certainly ’, is excluded any monetary penalty. Manu® has observed : 

“By reason of having acquired money by unjust means, their property 
“has a taint in it; therefore the king should punish them corporally K) 
“ and should not inflict (merely) a monetary punishment” (275). 

For him who offers food, place for residence, or fire for relieving 
cold, or offering fire, water etc. which would relieve cold, or instru- 
ments for stealing or killing such as a sword, or expenses for 
the journey over travelling to distant countries, or any of these to 15 
a thief of gold etc. or to a homicide or the like, even though not 
knowing him as a thief, for such a one although not a thief, the 
highest i. e. the one equal for a thief, alone is the punishment in ^ 
conformity with the following text of Narada : “ Those who invite, or 
“ those who give counsel or offer an asylum, all these are regarded as 20 
“ equally amenable to punishment, as also those who conceal them. 
“^Those who give food or time, as also those who neglect running after 
“ thieves when they have capacity, these also are guilty of that offence.” 
When the king is not able to ward off thieves, one offering food etc. 
to a thief in the interest of self-protection is not guilty, vide this 25 
text of VLshnu^ : “ Except when the king is unable ” ( 276 ). 

For striking the body of another with a weapon, and for bringing 
about an abortion excepting in the case of a fcetus of a female slave, or 
of a Bruhmana, the penalty is the highest amercement; for destroying i.e. 
killing the ■wives of particular persons such as characterized by their gQ 
being Brtihmanas,the penalty shall be the highest or the lowest amerce- 
ment. Wd, ‘ or the option ( indicated here ) is ( to be exercised ) by 
regard to the general behaviour and character. By the use of the word api 
Z.C. flilso’, in the case of others than those known by their behaviour and 
character, the penalty shall be the middling amercement. By the use of 35 
the word cha, having regard to the text of Vishnu® : ‘'He who steals 

1. See Ch. IX. 280 

3, Ch. XIV, 19 


2. Not found in Manu. 

4 . 01i, y. 17. 5. Ch. V.87. 
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“gems (shall pay) the highest amercement,” is included the theft of a not 
valuable jewel (277). 

A woman who is superlatively wicked, who kills the fcetus i.e 
causes her own abortion, who distroys males, as also one who breaks 
0 reservoirs, should be plunged into water after a stone being tied to her 
neck, provided they are not pregnant. By the first use of cka are 
included males who are poisoners or incendiaries. By the second use of 
the cha are included acts stated in the text of Sankha viz.: “For 
“breaking open a well, a reservoir, a tank used for drinking water, or 
10 “for polluting liquid things, as also for offering a non-slave woman 
“to a slave” (278). 

A woman who is a poisoner or incendiary, or who brings about the 
death of the husband, the father etc., or of the child, should be deprived of 
her ear, nose and lips, and be caused to be killed by a bull ( 273-79 ). 


15 Sulapani 

Yajiiavalkya, Verse 279 

'■ The poisoner and the incendiary, as well as a woman who murders her 
husband, and others should have their ears, hands, nose, and the lip lopped 
off, and be caused to be destroyed by sharp horned cows ( 379 ), 


Page 150* 

20 Where a murder has been committed and the murderer is not 
known, the Author mentions the means of detecting the murderer. 

Yajiiavalkya, Verse 280 

Of one who is hilled by an unknown ( person ), the sons and relations 
should be immediately questioned as regards any quarrel, as also separately 
25 such women of his as were in love with other men. 

Mitakshara: — Of one who has been killed by an unknown individual, 
the sons, and all near relations kalahamasu prashtavyah, should immediately 
he questioned as regards any quarrel, thus: “With whom had he had a 
“quarrel ” ? Likewise, such women belonging to the deceased, and who 
were in love with other men i- e. were adulterous, should also be 
(questioned, 



^aiapa^ji, Mitakshara & Stta.— Mode of inquiry. 1337 
Suiapani 

Yajnavalkya, Verse 280 

Of one who has been killed by an unknown person, the sons and 
relatives should immediately be questioned by the king’s officers about 
any previous quarrel. Also his women in love with other men should each 3 
be questioned separately ( 280 ). 


How should they be questioned ? So the Author says 

Yajiiavalkya, Verse 281 

Was lie fond of women, wealth, or a vrlti or, With whom did 
he go Or, ( the king ) may minutely make inquiries of the people living 10 

in the vicinity of the place of murder. 

Mitakshara: — ‘Was he fond of women’? ‘ Had he a greed for 
money ’? or ‘ Had he a desire to earn a livelihood’? or thus : ‘For what 
woman had he a fondness and how is she connected ’? ‘ For which 

wealth had he a fondness ’? or ‘ Whence did he think of securing his 15 
livelihood’? or ‘ With whom did he go to another country ’? Thus 
in various ways should his adulterous women be sepai'ately questioned t 
after giving them assurances. 

Likewise, sueb men e. g. the cowherds, foresters and others as were 
in the neighbourhood of the place of murder should also be questioned 20 
in confidence. Thus after determining upon the murderer by several 
means such as these, a punishment adequate for him may be declared. 


Viraraitrodaya 

In the text’: ‘In the case of murder or theft’ &c. murder is stated by 
way of illustration; ‘there, how can it be determined that he is a murderer ?’ 25 

Anticipating this in the context the Author suggests an answer 
Yajnavalkya, Verses 280-81 

Where a person is killed, and it is not known by what particular 
indiHdual be was killed, there his sons and relations should immediately 
bo questioned thus ‘ with whom had he a quarrel with a view to gq 
(solve) the doubt regarding the escape of the thief; his women, such 
as wife, sister etc. ‘ With which other persons were they in love ? ’ 
should each be separately questioned so as to avoid non-disclosure 
through shyness in the presence of each other (280). 


1. Verse 271. 
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I Verse SSO-SBI 

And his sons and relations should be asked whether he was fond 
of women, or of money, or of employment, and with whom he had gone. 
In the absence of sons, relations, and others, persons in the vicinity of 
(the place of) death such as the cow-herd and the forester, he should 
5 question after creating confidence. By the use of the word c/za, ‘also’, the 
Author includes the question such as ‘with whose wife was he in love’ ? 
By the use of the word a/>z, ‘also’, is included the suggestion that even 
without a question one should find out a trace of enmity ( 280 - 81 ). 


^ulapa^i 

10 YajSavalkya, Verse 281 

The investigating officer of the state should slowly and pursuasively 
question the people of the locality as to whether he was addicted to women, 
was covetous of wealth, or was looking out for a living, as also with whom 
he had gone, or the woman also, whose was she and the like. Brhaspatl' 

•£5 says: “ Where a corpse is found, but the murderer cannot be discovered, 
“ the king shall trace him by drawing an inference from previous en- 
“ mities of his” ( 281 ). 

Yajnavalkya, Verse 282 

Those who set fire to a field, a house, a forest, a village, a pasture- 

SO ground or a threshing floor, likewise he who carnally knows the wives of 
the king, shall be burnt in a fire of grass. 

Mitakshara: — Moreover, those who set fire to kshetram, a field, in 
which the fruits and the crops have ripened. Wesma naeans a house ; 
vanam, a forest i. e- a wild forest or a pleasure forest ; village ; 

25 vivitam, a pasture ground been explained ; or khalam, a tliresUncj 
■floor, as also he who has carnal intercourse with a wife of the king ; 
all these should be covered with the virancd grass, and burnt. This punish- 
ment has been mentioned here, as it is incidental to the punishment 
of death, ( which accrues ) to the incendiaries of fields «&c. 

30 Thus ends the Chapter on Theft. 


X. 0b.xxn. 34. . 

2. See Yaju. II. 160 (2) and the MitaksharS. thereon p.ll71. 11.17-18 above. 

3. Straw— a kind of grass at the root of which is found the fragrant khus 
or See Amaxa II. 4. 164.— the Andropogan Muricatm, 
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. Werse 128 ^ ' . . 


] 
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Viramitrodaya 

Now on the occasion of, mentioning the penalties for theft and 
(causing) death, the Author states the penalties fora like oife nee 

yajfaavalkya, Verse 282 

The persons setting fire to any one of the six things such as a field 5 
and the rest, as also those having sexual intercourse with the wife of 
the king, should be covered with the virana grass and burnt in its fire. 

By the use of the word cha are included those stated by Manu’ in the 
text m.: '‘He who destroys a rampart (of a town), or fills up the ditch, or 
"who breaks through the (town) gates, should be immediately killed." 10 
By the use of the word fw, ‘however’, the Author excludes its destruction 
by any other means, as says Katyayana : “ Either through a desire for 
“securing a friend, or earning wealth, one wishing the welfare of the 
“ king and the people should never let off desperados who are a danger 
“ to all beings. The king who either through covetousness or through 15 
“ fear does not destroy sinners, there a commotion springs up in his 
“ territory and he is deprived of (his) kingdom.’’ 

Narada^: “This law of punishment has been generally stated for all, 
“excepting corporal punishment for a Br§.limana; a Br^hmana should noto 
“be killed; in his case the punishment is shaving of the head, banishment 20 
“from the town with a brand-mark of a culprit on the forehead, and a 
“parade on a donkey." Yaraa : "Never shall at any place be corporal 
“punishment for aBrahmana; he should be kept in prison under restraint, 

“and the king should give him food; or he should be tied with a rope, and 
“the king should compel him to do labour for a month or half a month. 25 
“Taking into consideration the real subject-matter, having regard to the 
“offence, a Brahmana may be compelled to perform works forbidden 
“(for him)." 

Other punishments are passed over through fear of prolixity. . 

Here ends in the commentary on Y^jnavalkya >30 

the , Chapter on Theft. 


Sulapani 

Yajnavalkya, Verse 282 

Those who set fire to a field etc,, those who have intercourse with 
the king’s wives, should be burnt on a pile of fire, the pile made of vria^a 35 
or other grass ( 382 ). 

Here ends the Chapter on Theft. 
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*• I , Verses 28 $ ■ 

CHAPTER XXIV. 

On Adultery with women. 

The Chapter o£ Law called ‘ Adultery ’ is being now propounded. 
With a view to adjustment with the punishments for the lowest and 
5 other vS'^Aasos, a threefold division of the same has been specified by 
Vyasa, “ That has been designated as of three kinds, the lowest, the 
“ middlemost, and the highest. Conversation with another’s wife 
“ in an improper place, or at an improper time, or in a solitary place, 
“ throwing side-long glances at each other, and ( exchanging ) smiles, 
10 “is known as the lowest Sdhasa. Sending fragrant scents and 
“ flowers, odours, ornaments, clothes, and causing allurement by food 
“ and drink, is known as the middlemost Sdhasa- Sitting together 
“ in the same seat in a solitary place, with mutual contact, as also 
“ pulling each other’s hair, is known as a complete act of adultery”. 
15 Sangrahanam, adultery, is the ( carnal ) union of a man and a woman- 

As the detection of adultery is necessary for the punishment of one 
who commits it, the Author mentions the means of detecting the same 
Yajnavalkya, Verse 283 

A man should be caught in the very act of adultery, with another’s 
20 wife, or while holding each other’s hairs, or by other signs of excitement of 
lust, also by the admissions of both. 

Page 151* 

Mitakfhara: — A man should be detected as intent on adultery by the 
knowledge derived from the signs of holding each other’s hairs, and the 
like. Kesakessi, holding each other's hairs, is the (particular kind of) pas- 
25 time in which each holds the other’s hairs- Under the ruW of grammar 

1. fT5f Panini II, 2. 27. The rule means this. Wh^ two homonym 
mona words both being in the locative ease (rTSf), or Iboth being in the instrumental 
ease ), are compounded, the sense being— ^ this hapi^ens therein with that/ the 
compound so formed is Bahiivrihi. 

The locative case is used when the sense is that of semng; and the instru* 
mental when the sense is that of striking e, g, in the example here 
5frf^r ^13'^ sfftt — ^ The same would be the form when two combat* 

ants hold each other^s hair in a duel* An example of the instrumental is 


^*FeriS^lf 5 Mitakshara & SuIapai^I — -Marks of inUmacy, 1341 

“ Two homonymous words coming together indicating-this happens 
“therein or with that, a Bahnvrihi compound is formed ” and under 
another rule'^ viz : “ The affix ich ( 1 ) comes after a Bahuvrihi when 
“the compound denotes a reciprocity of action”, the affix ich is added 
at the end of, the compound. And as it is in an adverbiaP form, the I 
instrumental case is silent. Therefore the meaning is this : From 
his amusing himself with anothei’’s wife when both hold each other’s ' 
hair, or from the fresh signs of amorous intercourse, such as the marks 
created by the nails of the hands, or by the teeth and the like, or by 
the admission ( of the fact ) by both, (thus) having known him to have 10: 
attempted to commit adultery, he should be arrested. The use of 
the expression ‘another’s wife’ is with a view to exclude a woman 
who has been appointed^ ( to beget issue ), or a protected female slave. 

Sulapani 

Yajnavalkya, Verse 283 15 

In regard to adultery i. e. intercourse with other’s women, one may be 
apprehended while they mutually grasp each other’s hair, or by marks of 
amorous contact, such as the scars by the nail or teeth, or by the ad-~ 
mission of the woman or the man ( ?83 ), 

Yajnavalkya, Verse 284 20 

Touching the knot of the lower garment, the breasts, the upper 
garments, thighs, and the hair, holding conversation at an improper 
place and time, as also sitting together on one seat. 

Mitakshara Moreover, he again, who behaves as if with a lustful 
desire towards another’s wife by touching the part ( of her body ) 25 
bearing the knot of the ( lower ) garment, or the garment covering 
her breasts, or the lower parts of her body, or the hair of her head ; 
likewise, he who holds conversation with her at an improper place, 
adese f. e. in a place which is lonely, or where crowds of people have 

1. Panini V. 4 — 127. 

2. Tlie whole formation is based on five rules of grammar viz. the two 

mentioned above, and three more vis. Panini VI. 3 — 137, srwitmw under 

which the vo%vel at the end of the first member is elongated ( vis %5Tf ); the adver- 
bial compound has a support from Panini 11. 1-17 and the dropping 

or elision of the instrumental is accounted for by Panini II. 4. 82 srsjpnfl See 
Balambatti. 

3. i. e. under a Niyoga or appointment to beget an issue. 
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gathered together, or which is obscured by darkness; or who closets 
himself with another’s wife on one sofa or any other like seat, as if 
intent on having carnal intercourse with her, such a one should be 
arrested as one who had attempted to commit adultery. 

■ 5 This rule, however, applies to a man about whom there is a 

suspicion as to an offence. Of any other, however, there is no guilt, 
as says Mantf: “ That man, however, not before accused, who holds 
“ conversation for some (good) reason, shall not incur any guilt, since 
“ in him there is no transgression.” It has been said by the same 
10 Author^, that he who forbears when touched by another’s wife, such 
a one also may be apprehended ; “ He who touches a woman at an 
“improper place, or forbears when (himself) touched, all that is con- 
sidered as adulterous intercourse with mutual consent. ” It has 
been said by the Same sage® that he, moreover, who boastfully declares 
15 before a company of gallants thus : “ I have enjoyed this charming 
“accomplished woman times out of number” — such a one also may be 
apprehended: “ When a man, actuated by vanity, folly, or braggardism, 
^ “ declares himself that he has enjoyed ( the love of ) a certain woman, 
“ that is also regarded as ( constituting) an offence of adultery. ” 


20 Viramitrodaya 

Now on the occasion of ti eating an intercourse with the wife of the 
king the Author begins the title of law known as 'Adultery with Wo- 
men, which has been split into three varieties by Vyasa in the following 
manner: "That has been designated as of three kinds, the lowest, the mid- 
•25 "die and the highest. Conversations with another’s wife in an improper 
"(or lonely) place, throwing sidelong glances at each other, and (exchang- 
"ing) smiles is known as the first kind of adultery. Sending fragrant 
"scents and flowers, odours, ornaments, and clothes, and causing allure- 
"ment by food and drink is known as the middlemost. Sitting together 
gQ “in the seat in a solitary place, mutually reclining against each other, as 
"also pulling each other’s hair is known as a complete act of adultery.” 

There, first the Author mentions the means by which adultery 
developing into sexual intercourse may be known. 

1. Oh. Tin. isT. ~^'T~2r'^,~vnLi58^ ^ 

3. Not fouEd in Manu. The text, however, is to be found in Narada 
Ch. Xn. 69. 


YAjmvalkya Ch.XXIVT Viramitrodayai SOla. StMitsi.-Persistmt attempts, 1 S43 
Verses 28S-SS5 I * 

Yajnavalkya, Verses 283-84 

‘pulliug each other’s hair’, pulling the braids of each 
other’s hair or of the knot of the waist cloth; at an improper place and 
time 2 . e. such as in a solitary place and at midnight or the like, having 
conversation and sitting together; in this manner a man may be apprehend- 5 
ed as having had adultery with sexual intercourse with another’s wife, 
that should be determined by the capacity for intercourse. It should be 
immediately apprehended by signs, the result of amour, such as the nail- 
scars etc. And also by the admissions of both the woman and the man 
as having a desire for sexual intercourse (283). 10 

IVivi, 'knot’, i. e. the knot of the wearing apparel; the covering of 
the breast i. e. the tying cloth; as also hair on the thighs; the touching 
of these. By the use of the word c/ia, ' and ’, is added the sending of 
fragrant scents, flowers etc. By the use of the word eva, ‘also’, is 
discriminated suspicion. , ^ 


Sulapani 

Yajnavalkya, Verse 284 

One pulling at the garment knot should be apprehended for adaltery.^ 

The rest is clear. Brhaspati' mentions the distinctions in this '• “Casting 
“ sidelong glances, smiling at her, similarly sending a female messenger, 20 
“ touching her ornaments or clothes is termed an adulterous act of the 
“ first degree etc.” (Same as in Vtramitrodaya citing Vydsa p, 1343 1.34-32 ). 

The Author mentions a penalty for a man and a woman who, 
having been once prohibited, again hold conversation or do like acts 

Yajnavalkya, Verse 285 25 

A woman being forbidden shall pay a hundred, while a man two 
hundred, as a penalty; when the prohibition had been to both, their punish- 
ment is the same as for adultery. 

Mithsha^a: — Pratishedhah, a prohibition, is that where, one is pro- 
hibited e, g. by the husband, the father, or the like. A woman who 80 
has been forbidden from holding conversation with a man, and attempts 
to do the same ( again ), satam dadyat, shall pay a hundred, panas as 
penalty. A man, moreover, who sets about when similarly prohibited, 
shall pay two hundred. When, however, both the man and the 
woman were prohibited, and again attempt it, then the same penalty 35 
as will be hereafter mentioned for adultery i. e. according to the 


1 . Oh. XXni. 6-8, 
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Yarnas ( of tbe parties ), shall be understood ( for them ). This rule, 
however, holds in cases other than those of the wives of Chdrana^ 
and the like, since Mantf has laid down: “ This rule does not apply 
“ to the wives of Charanas, nor of those who live on ( the^ intrigues 
5 “ of ) their own ( wives); for such men send their wives ( to others ) 

“ or concealing themselves, allow them to hold criminal intercourse.” 

Viramitrodaya 

The Author mentions a penalty for a man and woman holding 
conversation although prohibited 
10 Yajnavalkya, Verse 285 

When prohibited by the father and others for ( holding ) conversa- 
tion etc. and the woman herself holds conversation with the man, then a 
hundred panas ; when the man himself who is prohibited ( holds ), then 
he shall pay two-hundred panas as the penalty. When the man and 
15 the woman both are prohibited and hold conversations with each other, 
then the highest amercement has been laid, as in the case of adultery, 
likewise in the same manner should the penalty be for them. This is the 
-meaning. By the use of the word tu, ‘however’, is excluded the 
prohibition of the other. This rule, however, is applicable in cases 
’20 other than the wives of Chdranas etc. vide the text of Manu* : “This 
“rule does not apply to the wives of Chdranas, nor of those who live on 
“(the intrigues of) their own (wives). For such men send their wives 
“(to others), or concealing themselves, allow them to hold criminal 
“intercourse” (285). 


25 ^uiapani 

Yajnavalkya, Verse 285 

A woman who has been prohibited by the husband or parents from 
holding a conversation etc. and still are set on it shall pay a hundred pa^os. 
A man, moreover, acting similarly (shall pay) two hundred. For both 
30 having an intercourse, although prohibited, the punishment should be 
administered as has been prescribed. Manu^ states a special rule: “Beg- 
“ gars as also bards, those who have taken a sacrificial vow, and similarly 
“ artisans may have conversation with women without prohibition” (285), 


1. Chiranas — are actors or singers, or persons of low repute maintaining 
themselves by mendicancy and singing &c. 2. Oh. VIII. 362. 

3. siRJi3?n%r: ( Atmajivimh ). ‘ who maintain themselves on their own,’ 

4 . Oh. v.ni. 352. ' 6. ch.vinsei, 
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The Author now mentions the penalty for Adultery 

Yajnavalkya, Verse 286 

In the case of one of the same class, the highest amercement; in an 
Anuloma^ ( intercourse ) the middle (amercement); hut in a Pratilomah 
death of the man, and the lopping off of the ear and the like of the woman. ^ 

Mitakshara: — In the case of a man of any of the four varnas, a 
man shall be fined one thousand and eighty panas for having inter- 
course with a woman of his own caste, but who was another’s wife 
or protected. When, however, he has intercourse with a woman of 
a lower order, and who is not under die protection of any one, then 10 
he shall be fined in the middle amercement. When, moreover, he 
has intercourse with a woman of his own varm who was not under 
( any one’s ) protection, or with a woman of a lower varna who was 
under protection, then a special penalty has been stated by Manu^: 

“ A Br&hmana shaE be fined a thousand, when he has intercourse with 1 5 
“a guarded viprd woman^ against her will; he 

Page “ shall be fined five hundred when he had con- 

“nexion with one who was willing ( 378 ). A" 

“ Brlhmana shall be compelled to pay a fine of one thousand if he 
“ has intercourse with women of two ( classes f who are under pro- 20 
“ tection ; for ( a similar offence against ) a Sildrd woman, the fine for 
“ a Kshatriya and Vaisya shall be one thousand ( 383 ).” 

This, moreover, shall be understood to hold in the case of Women 
other than the wives of the preceptor, or a friend? since Narada^ has 
observed : “ Mother, mother’s sister, mother-in-law, maternal-uncle’s” 25 
“ wife, father’s sister, the wife of a paternal-uncle, or a friend, or a 
‘‘ pupil, sister, her friend, daughter-in-law (73); daughter, spiritual 
‘‘preceptor’s wife, a woman of his own Gotra come (to him) for 
‘‘ protection, the queen, a female ascetic, the nurse, a virtuous woman, 
‘‘and a woman who is of the highest class (74). When a man carnally 30 
‘‘ knows any one out of these women, he is said to have committed 
‘‘ the offence of violating* the bed of a pi'eceptor. For such a crime, 

‘‘ no other punishment is ordained than the excision of the organ (76).’i 

1. See AoliarMhyaya Ciiapfeer IV. These terms are used with reference 
to the man who commits the act of adultery. 

2. Oh. VIII. 378-, 383, " ■ A Brahmam woman. 

4. i,e. those mentioned in Manu Ch. VIII. 382. 5. Ch. Xll. 73-75, 

6. ?*- e, the special kind, of crime where the offence is that of know- 

ing carnally the preceptor^s wife* 
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In the case of a Pratiloma offence, e. g- intercourse with a woman 
of the highest class, death (is the sentence) for a male of the Kshatriya 
or other ( lower ) class. This, however, has a reference to a guarded 
woman ; for any other, there is a pecuniary fine; vide the text of Mantf : 
5 “ But even these two^, if they offend with a Br^hmani, who is guarded, 

“ shall be punishedlikea (S'eMrajOrbeburnt in a fire of dry grass (377). 
“If a Vaisya or a man of the Royal tribe has intercourse 
“with an unguarded Brahmani, let him ( f. e. the king ) fine the 
“ Vaisya five hundred, but the Kshatriya one thousand ( 376 ).” Of 
10 sl S'Mra, moreovei*, having intercom’se with an unguarded woman 
of the highest class, the punishments are the excision of the organ, and 
confiscation of the entire property ; and of him, having intercourse 
with a guarded woman (of a like description), the sentence is death and 
confiscation of the entire property, as has been stated by the same Sagers 
“ A S'Mra having intercourse with a woman of a twice-born class™ 
“whether guarded or unguarded- — ^if unguarded, he loses the organ, 
and all his property, if guarded, everything ( even his life ).” 

Of a woman, however, having intercourse with a man of a lower 
tribe, the ears — and by the use of the word Adi, ‘and the like,’ — the 
20 nose, should be lopped off. For one having intercourse with a man of 
a superior or equal tribe, a fine should be ordered. 

This rule regarding the sentence of death &c., is ( intended ) 
only for the king, he alone having the right to govern, and not for 
every twice-born^ individxial. For such a one the holding of a w'eapon 
25 having been prohibited by the text®: “ A Brihmana should not take 
“ up a weapon even for inspecting ( it )” 

1. Ck VIII. 377, 376. 

2. i. e. the Vaisya and Kshatriya referred to in VIII. 376, 

8. Oh. VIII. 374. 

4. Here the term used is quite general, but from the text quoted next, it 
appears to be intended for a Brahmana. 

6. The Author of this text is not known. Ba|ambhatta, assigns it to 
Gautama, but it is not found in that book. Gautama on the other hand 
allows the profession of a warrior for a Brahmana when he cannot obtain his 
livelihood by the ways prescribed for Mm. See Oh. VII. 6. To the same effect 
are the texts of Manu cited next. 
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Vkamitrodaya 

Narada has defined’ the title of law called 'Relations between men 
and women ’: "Where the ritual of marriage of women and men is, 
"described, that title of law is called 'Relation between men and women.” 

This chapter having been in terms already dealt with by the chapter 5 
on marriage, the Author passes it over and begins by an entire chapter 
the title of law known as Miscellaneous, and characterized by Narada® 
as follows ( same as MMkshara on p. 1364 lines 4-15 ). 

Yajnavalkya, Verse 295 

One who writes by either omission or addition an order commanded 10 
by the king, for him, as also for one who lets go an adulterer or a thief, 
the penalty is the highest amercement. By the first use of the word apt 
is included an adverse implication, and by the second use ( an addition 
in ) the writing. . 


Sulapani 15 

Yajnavalkya, Verse 295 

He who omits from or adds in writing to the order of the King, for 
him, and for one who has sexual intercourse with others’ wives, as also foj^ , ; 
one who lets a thief off, the penalty is the highest amercement (295). 

As incidentally occurring in the context, the Author mentions a 20 
penalty also in cases other than those which depend on the king 
Yajnavallsya, Verse 296 

For defiling a with an uneatable thing, the punishment shall he the 
highest amercement ; a Kshatriya, the middlemost; a Vaisya, the lowest; and 
a S''udra, half of the lowest amercement ( shall be the punishment ). 25 

Mitahfhara; — Dnshayitwa, for defiling, a Brihmana, Le- making him 
eat an uneatable thing, abhakshyena, i-e. the urine, fcecis &c., or any such 
thing mixed with food or drink, a man becomes liable to be punished 
with the highest amercement; for similarly defiling a Ksha- 
triya, however, the middlemost ( amercement ); for defiling a Vasiya, 30 
the lowest or first ( amercement ); and for defiling a S'Mra he 
becomes punishable with half the first amercement. This is the 
connection. For defiling with garlic or other similar uneatable 
things a greater or less punishment should be determined by regard 
to the greater or less magnitude of the offence. 35 


2. Ob. XTII. 1-4. 


i. pb. xn. 1, 




Viramitrodaya 
Yajnavalkya, Verse 296 

For one accusing a Bn^hmana with having eaten an uneatable thing 
such as fish etc. the highest amercement, for accusing a Kshatriya, the 
5 middle amercement, for accusing a Vaisya the first amercement, for 
accusing a Sudra half of the first amercement, shall be the penalty (296). 


Ssulapani 

Yajnavalkya, Verse 296 

For polluting a Brttmana with non-eatables such as the fish etc. the 
10 punishment is the highest amercement ; the rest is clear. 

As for the higher punishment mentioned by Vishnu’: “One poHut- 
"ing a Brahmana with an uneatable shall be punished with ten gold coins”, 
that has a reference to serious (allegations) e. g. about eating garlic and 
such other uneatables (396). 


15 . Yajnavalkya, Verse 297 

He who deals in false gold, also one who sells unclean meat, shall be 
maimed and also compelled to pay the fine or the highest amercement. 

Mitakshara : — Moreover, a goldsmith or other dealer m gold who 
palms offi false gold prepared by the addition of lustre ( to a base 
20 metal ) by chemical processes, and a batcher or other dealer in flesh? 
who habitually sells unclean meat e. g. the flesh of a dog or other 
like animal — and by the use of the word eha, ‘ also also one who 
palms off imitation silver or other metal ( as good metal )— all these 
shall be (maimed by being) deprived of the three organs viz. the 
25 nose, the ears, and the hands. By the use of the word cAa, ‘ and 
also — shall also be compelled to pay the fine of the highest amerce- 
ment, which comes to be inferred from ( the use of ) the (expression) 
cutting off of the organs. As for the punishment mentioned by Manu^: 
“ But the king shall cause a goldsmith who behaves dishonestly, the 
30 most nocuous of all the thorns, to be cut to pieces by razors ”, that 
has a reference to the gold of a Deity, a Brfi-hmana or the King. 




1. Qh. V. 97 
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Viramitrodaya 
Yajnavalkya, Verse 297 

A goldsmith or the like dealing falsely and in similar manner 
Kutaih, ‘xa i^XsQ’ , i. e. counterfeit gold creating an appearance of gold; 
a butcher or the like habitually selling unclean i.e. bad meat, such as the '5 
flesh of dogs etc., should be deprived of three organs oiz. the nose, the 
ear, and the hand and should be compelled to pay the highest amerce- 
ment. By the first use of the word cha is included the banishment etc. 
of a Br&hmana who is undeserving of a corporal punishment; by the 
second use the Author intends the prescribing of a cumulative punish- 10 
ment. By the word tu, 'however’, the Author excludes other cases s^ch C i' 
as those which have a reference to the gold of the gods or of the 
Br&hmana as per the following text:‘ “A king should hack to pieces with 
“edged weapons a goldsmith set on unjust dealings as the basest of the 
“offenders of all sinners and the greatest thorn” (297). • 15 

^ulapani 

Yajnavalkya* Verse 297 ‘ , 

One who deals in counterfeit gold by putting on a colourable resem- 
blance, those who sell prohibited meat by describing it as goat meat or tha 
like allowed by law should be deprived of the three organs i.e. the nose, 
ear, and hands (397). '[ 

Yajnavalkya, Verse 298 

For any injury caused by a quadruped, when the keeper was crying 
loudly ‘Be away', there shall be no blame; similarly for like injuries caused 
by wood, earth, stone, arm, or a yoked beast. 25 

Mitakshara For the offence of killing a man or the like com- 
mitted by a quadruped, such as a bull, an elephant, or like animals, ; - 
the blame shall not accrue to the owner of the bull or any other animal 
when he was loudly crying ‘ Be away. ’ Similarly, for an injury 
likewise caused by the throwing of a club, a clod of earth, an arrow, or 30 
a stone, by means of the arms, or by a yoked beast s’, e. by a horse or 
the like while carrying a yoke, no blame shall accrue to the thrower 
of the wood &c. when he was crying ‘Be away.’ The object in stating 
that there is no offence in any injury caused by throwing a wood ■ ' 
&c., is to indicate that there is no penalty for such injury. However, 35 
the penance for doing anything even unintentionally does verily 
exist. By the use of the words wood &c. the missiles of S'akii, 
Tomara and the like are also included. • 



1 , Of Mann Ob. IX. 292 , 
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' I Verses m-^99 

^ulapani 

Yajnavalkya, Verse 298 

On an attack by a bull or like animals, one who previously shouts 
^ is no fault which can deserve 

5 punishment. So also in the case of one practising at clubs or lumps of 
earth, who before shouts out with the words, ‘Be away’ there is no fault (298). 

Yajnavalkya, Verse 299 

In tbe case of in|uries caused by a conveyance owing to the nose*string 
having been snapped, or the yoke and the like having been broken, or by 
10 a rear motion ( of the animals ), the owner shall not be blamed. 

Mitakshara Moreover, the string which is used in the nostril 
is ( called ) the nose-string ; that cart or other conveyance where the 
nose-string o£ a bullock yoked to the cart has given way is a chhinna 
nasya conveyance; similarly ( in the case of an injury caused ) by a 
15 conveyance where the yoke has given way. By the use of the term 
Adi, ‘ and the like, ’ where the axle or the wheels or any other part 
ife broken by the vehicle moving rearwards e. backwards; and 
Tsy the use of the word cha, ‘ also ’, by going crookedly or coming in 
front. For an injury caused to men or others, the owner or the 
20 driver, adoshabhak, shall not he blamed, since the 

Page 158* injury was caused by no action on his part. So 

also Manu^ ( says ): “ When the nose-string is 
“ snapped, when the yoke is broken, when the vehicle turns sideways 
“ or back, or when the axle of a conveyance is broken, and similarly 
25 “ when a wheel is broken ( 291). When the leather thongs, and 

■“ similarly the rope round the neck or bridle are broken, and when 
“ the driver was crying ‘ Be away, ’ Manu has declared that in such 
“ cases there shall be no punishment. ” 

^ulapapi 

30 Yajnavalkya, Verse 299 

That which is placed on tbe nose is «osj/a. When one is injured by a 
conveyance carried by bullocks whose nose-strings are snapped, so also 
by a cart with its yoking-pin broken. By the use of the word ddi, ‘et cetera’, 
are included the wheel and the like. By such (conveyance) while riding 
35 back if any injury is done the owner does not incur any blame (299). 


1. Oh. YIII. 291-292, 


Mitakffhara & Vira . — Pmdty for mgligence. 1369 

TEe Author mentions a punishment for the owner in case of neglect 

Yajnavalkya, Verse 300 

The owner of an animal possessed of tusks or horns, who although 
having the power, still fails fo relieve, shall pay the lowest amercement, and 
a double, if the s^dferer cried for help. 5 

Mitahshara: — While a man is being injured by animals damshtribhi^, 
possessed of tusks, such as an elephant &c. srhgibhih, or of horns, 
such as bullocks &c., who are driven by an inexperienced driver, and 
the owner although he was competent does not relieve them, and 
then neglects them, then he shall pay the lowest amercement for 10 
having engaged an unskilled driver- When, however, he does not 
relieve even when the sufferer cried “ Oh I am ( being ) killed, ” then 
a double ( fine shall be paid )• 

When, however, he engages a competent driver, then the 
driver alone shall be punished, and not the owner, as says Mantf : “ If 15 
‘‘the driver be skilful, he alone shall be fined. ” Moreover, special 
punishments shall be determined by regard to particular animals 
( concerned ) as says Manu^ : “ If a man is killed, the guilt will be afe 
“ once the same as ( that of ) a thief; for large animals such as cows, 

“ elephants, camels or horses, half of that ( 296 ). For injuring small 20 
“ cattle, the fine ( shall be ) two hundred panas ; the fine for beautiful 
“ wild quadrupeds and birds shall amount to fi^fty ( panas ) ( 297 ). 

“ For donkeys, sheep, and goats the fine shall be five mdshas', and the 
“ punishment for Mlling a dog or a pig shall be one mdsha (298 ).” 

Vifamitrodaya 25 

Yajnavalkya, Verses 298-300 

When the owner of a quadruped loudly warns people with the words 
*'Be away, be away”, and any man is killed by an elephant, a bull, or the 
like, such owner is not guilty ofany offence; similarly does not an offence 
occur on the part of one warning people with the words “be away” 30 
for any injury caused by wood etc. stored in a cart, and also by 
others apart away from it (298). 

So also the owner of a cart or any other vehicle is not guilty on 
account of any injury caused by the backward or forward movement 
of the vehicle due to the nose-string having been snapped or the yoke 35 
or the yoke-pin being broken ( 2 99 ). 

1. Oh. vm. 294. 2. Oh. Vin. 296-298. 
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If One who is competent does not offer relief to one who is being 
injured by a horned beast such as the cow, or a tusked one, such as the 
elepliant etc. such a one should be punished with the first amercement. 
Similarly when a loud cry is raised and he does not give relief, he 
5 should be given double the punishment. Yiigyam, ‘ conveyance i. e. 
that which is yoked; and the yoke i. e. the wood of the yoke. By the 
first use of the word tathd, ‘ also ’, is included the snapping stated by it, 
and by the second use is stated the snapping w-ithout the fault of 
the driver, as Manu’ has declared a punishment for the owner fora 
10 fault of the driver thus: '‘Where a conveyance goes astray on 
“account of the fault of the driver, there the owner is liable to punish- 
“ment; when injury is caused, the punishment is two hundred (panas)”. 
In the expression ‘be away', the use of the word eva does not exclude 
the tendency to kill. By the use of the word tathd, ‘also’, a third time, 
IS are included animals like the female fox etc. (300). 


Sulapani 

♦ Yajnavalkya, Verse 300 

The owner of horned beasts such as the bull etc., as also of the 
animals with tusks, or tooth such as the apes etc. not offering relief, 
20 although .competent, when one is attacked by these shall pay the first 
amercement. If the sufferer loudly cried for help such as “ Take away 

* the bull or the monkey ” and if relief is not given, then he should pay 
double { 300 ). , 


Yajnavalkya, Verse 301 

25 He who charges an adnlterer as a thief shall be made to pay a fine of five 
hundred. For him who tabes money and lets him go, eight times (of) the same. 

MitaksharS: — Moreover, out of fear for the disrepute of one’s own 
, ! family, he who accosts a jaram, an adiiterer with another man’s wife,. 

,.ch^rges him chaura, as a thief, and says ‘ Get thee gone,’ dapyah pancha 
30 satam damam, shall he niade to pay five hundred as penalty L e. that kind 
, of fine in which are five hundred panas. He, moreover, who accepts 
money from the adulterer, as a bribe, and releases the adulterer, such a 
one shall be made to pay eight times the amount of the su m so received. 


^ Mita.— i^or SediHon. 1371 

Viratnitrodaya 
Yajnavalkya, Verse 301 

One accusing an adulterer as a thief out of fear of disreputation of 
the family, shall be made to pay a penalty of five hundred panas. Having 
accepted money payment as a bribe, one who lets go an adulterer 5 
should be made to pay a fine eight times of the amount received (30l). 

Suiapai^l 

YajHavalkya, Verse 301 

Out of fear for a disrepute of ( one’s ) family, one charging an 
adulterer with the words “ Here is a thief running away ” shall be 10 
punished five hundred. One accepting money and releasing an adulterer 
shall be compelled to pay eight times the amount ( 301 ). 

Yajnavalkya, Verse 302 

The king should banish, after cutting off his tongue, him who always 
imprecates evil upon the king; who calumniates him, as also he who divulges 15 
his secret counsels. 

Mitakshara : — Again, one imprecating evil upon the king e. g- 
inimical sentiments towards the king, always i. e. who speaks often and> 
often; as also one, who tasyaivakrosakarinam, calumniates him, i e. the 
king i. e- who has a habit of defaming him; as also one who divulges 20 
i- e< reveals to unfriendly persons, tanmantran, his secret counsels, calcu- 
lated to increase the prosperity of his own kingdom, or to bring about 
the fall of another kingdom, the king should cut off the tongue of 
such a one, and banish him from his own kingdom. 

For stealing the treasury, or for a like offence, moreover, death 25 
alone (is the punishment); vide the text of Manuh “On those who rob the 
“king’s treasury, and those who persist in opposing ( his commands ), 

“he shall inflict various kinds of corporal punishments, likewise who 
“conspire with the enemies.” ‘ Various ( kinds of ) punishments’ e-g> 
confiscation of the entire property, cutting off of a limb, death &c. 30 

Even where there is confiscation of his entire property, that which 
is the means of his livelihood must not be attached, excepting the 
implements of theft, as says Naradah “ The weapons of soldiers, the 
“ beasts of burden and the like of those who maintain themselves by 
“ conveying the goods ( of others ), the ornaments of public women, 35 

2 . Oh. XVII. JO-li. 


1. Oh. JX, 275 . 
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I Verse SOS 


“ the various musical or other instruments of those who are profi- 
cient in these (10) ; And any implement’- by which artificers gain 
‘‘ their subsistence, must not be laid hold on by the king, even when 
“he confiscates their entire property (11).” 

Page 159* 

5 On account of the prohibitive text, viz. “ for a Brtlhmana, how- 

‘‘ ever, there shall be no corporal punishment,” the shaving of his 
head, and the like should be made in the place of execution, vid-e the 
text of Mantf For a Brilhmana, however, ( the punishments are), 
“the shaving of the head, the branding and banishing from the town 
10 “ vk; by branding his forehead with the mark of the crime with which 
“ he is charged, and by making him ride out on a donkey.” 

Viramitrodaya 
Yajnavalkya, Verse 302 

One who indulging loudly in denunciations of the king t.e, one 
15 traducingthe king, or one communicating his secret counsel to his enemies , 
should have his tongue cut off and be banished. This is the meaning. 

By the first use of the word cka is included the (punishment of) 
deprivation of the entire property stated in the text of Narada® viz. “For 
“one who decries a king who is pursuing his own duties shall have his 
20 “tongue cut offif his mind is not inclined at the deprivation of the pro- 
“perty.” By the second use of the word cka are included punishments 
prescribed by Manu* in the various offences in the following text ; “On 
“ those who rob the king’s treasury, and those who persist in oppos- 
“ ing (his commands ) he shall inflict various kinds of corporal punish- 
25 “ ments, likewise on those who conspire with the enemies. ” 

Sulapani 

Yajnavalkya, Verse 302 

One who makes a public accusation against the king in the presence 
of a large number of people, one who traduces the king, as also one who 
30 discloses his secret counsel which is the basis of the stability of the 
kingdom, should have his tongue cut off and be banished. For a Brahmana, 
however, only banishment ( 302 ). 


1. Dr. Jolly, edition reads Fr: ‘ The tools of artizans.’ 

2. Not found in the published editions of Mann. 

8 , ch..:;£v- 3 ;vi. 30 , 4. Oh. ix.275. 



Vira. & ^ula. — Striking elders etc. 137B 

Yajnavalkya, Verse 303 

, For ooe who sells what was found on a dead body, and likewise for 
him who strikes his Gitru (seniors), and (also) for him who mounts the 
king’s conveyance or throne, the punishment is the highest amercement- 

Mitakshara: — Moreover, for a vendor of what is found on the ^ 
body of a dead person e. g. clothes, flowers, and the like; for one who 
strikes his Guru L e- the father, the preceptor and the like; and likewise 
for one who, without the permission of the king mounts on his con- 
veyance e.g. the horse, the elephant and the like, as also his seat, such as 
the royal throne or the like, the punishment is the highest amercement. 10 

Viramitrodaya 
Vajnavalkya, Verse 303 

For one who sells articles such as a garland etc. found on a dead 
body, as also one who strikes a preceptor;' and for him who mounts a 
horse belonging to the king or his throne without his permission, the 15 
penalty is the highest amercement. By the use of the word tathd, ‘also’, 
are included those who beat their wives or sons with anything other 
than a rope or a bamboo stick or at a place other than the back (303). 

Sulapa^i 

Vajnavalkya, Verse 303 20 

For one who sells clothes and the like placed on a dead body, the 
punishment is the middle amercement, as also for one who beats a senior, 
or one who mounts the king’s conveyance or throne ( 303 ). 

Yajiiavalkya, Verse 304 

For him who puts out both eyes, him who predicts^ evil of the king, and 25 
for a S' 'udra living as a Brahmana, the punishment is eight hundred (panas). 

Mitakshara: — Again, he, moreover, who through anger puts out 
the eyes of another; he also, who being a scholar in the science of 
astrology, but who, not being the preceptor or a like other well-wisher 
(of the king, ) predicts an evil u e- an inauspicious event about the 30 
king e. g. “By the end of the year you will be deposed from your 
“throne” or the like, and likewise one who being a S'Mra., with the 
object of getting a meal, exhibits the sacred thread and other marks 
of a Brahmana ( on his body); for (all ) these the punishment is eight 
hundred ( panas ) e. that kind of punishment in which t here are 35 

1- It may also m*au “ wbo imprecates evil ” or “ spreads evil 

report” about the king; or also, -who “obeys the commands of the Mag’s eaemies.” / 
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eight of a hundred panas. For a SMra patting on the disguise of a 
Bi4hmana with the object of getting an anniversary mea], the punish- 
ment prescribed in another Smrti should be observed viz- “A mark 
“resembling the sacred thread should be carved on his body by means 
5 “of a heated pin.” For one wearing the saa'ed thread or other sign of 
a Br4hmana for obtaining maintenance, death alone (is the punishment), 
the text : “ He should corporally punish those Sudras who wear 
“the marks 

Viramitrodaya 

10 Yajnavalkya, Verse 304 

For one piercing the eyes of another, as also for one who performs 
a behest of an enemy of the king, as also for a Stidra subsisting on alms 
received by wearing the emblems of a Brjihmana, the punishment shall 
be eight hundred panas. This is the meaning. 

5^5 If while living as a Brahmana a Svidra has sexual connection or the 
like with a Brahmani then he should certainly be put to death. Vide 
the text of Manu’ : “ All these the king shall punish, as also the 
Sudras who wear the marks of the t-wice-born. ” “For a Sudra wearing 
“ the garb of a Brd.iimana for (participating in the) smdrta performances 
20 “ such as a meal at a srdddha and the like, the king should brand the 
“ sacred thread on his body with a heated wire, ” the above punish- 
ment laid down in another Smrti should also be observed. The text of 
Manu® viz. : “ One though born low, through avarice earns a living 
“ by the ( performance of ) acts proper for the highest, such a one the 
25 “king shall deprive of all wealth and banish”, has a reference to a Vaisya 
and a Kshatriya. By the use of the word iathd, ‘ also ’, is included the 
case of one who predicts an evil of the king such as “at the end of the 
“year you will be deposed from your kingdom. ” ( 304 ). 

Stilapa^l 

30 Yajnavalkya, Verse 304 

Those who pierce the two eyes, those who predict evil of the king ; 
for a Shdra also who in the garb of a BrShmana earns a livlihood, the 
punishment is eight hundred panas, as says Vishnu® : “ For striking 
“ out both eyes of a man, the king shall not release ( such a one ) from jail 
gE “ as long as he lives, or he shall order him to be reduced to a similar state,” 
( 304 ). 



T&jMvalkya Ch. XXV 

Verse 805 


] 


Mitakshara — For virong decisims. 


isrs 


I mentions a penalty for wrongly deciding a suit 

' through anger, avarice or like other cause 

Yajnavalkya, Verse 305 

After, however, reviewing judicial proceedings which have been 
I wrongly decided, the assessors, together with the victorious party, should be 5 

fined in twice the amount in dispute. 

^ Mitakshara: — Vys.'waiiarm,judicialproceedings,Awirshlw,w'mch. are 

icrongly decided, in contravention of the Smrti and Usage, and which 
on account of passion, avarice or like other cause, are suspected as 
being improperly conceived, the king should himself decide properly 10 
again ; and the assessors, together with the victorious party in the 
former trial, whose guilt has been established, should each be com- 
^ pelled to pay twice the amount of the fine which is prescribed for a 
defeated party in a litigation. In the texP: “ out of passion, avarice,” 
there is no rule of punishment for the ( wrongful ) winner 5 and thus 15 
there is in this verse no ( fault of ) repetition of the former texth 


When, however, a wrong decision is given in a suit on accouift 
of the fault of the witnesses, then the witnesses alone should be 
• ’> punished, and neither the winning party, nor even the assessors. 

When, however, a wrong decision is given in consultation with the 
king, the assessors and all others shall be punished, vide the texP : 
“ One quarter ( of the inquiry together with the king ) goes to the 
“ offender ; one quarter goes to the witness ; one quarter goes to all 
' ^ “ the members of the court ; ( and ) one quarter goes to the king.” 

I This text® moreover, is intended to demonstrate the guilt of the king 

1 and others ( to ) each severally and not of distributing the share of 

1. Yajn. II. 4. see p. 643 11. 5-8 above. The fine for the -wrongful winner is 
not mentioned in 11. 4 and so this text is not open to the objection of the fault 

i of repetition or tautology. 

2. of Narada Ch. IH, 12 see also UI. 11. Of. with this Manu Ch. Vni. 18, 
19 &c. 


By these texts, e-ven those j-udges whe do not deliberately give a false decisi<m, 
but whose decision comes to be wrong, on acoount of their inattentiveness at the 
trial, are Gqffally guilty. 

Helhatithi is of opinion that the guilt goes to the king if the sentence were 
, by him, otherwise not. 

. 8, ». e. the text of Narada quoted above. 


20 


25 
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I Verse 805 


the miseen result (to be kiiowu hereafter) to each severally, as 

it has heeu said^ % kn apurm generates a result which (individually ) 
accrues to the actor ( alone 

Viramitrodaya 

5 Yainavalkya, Verse 305 

The king should try again causes at law in pursuance of the (rules 
of) S&stra when he comes to know that these causes have been wrongly 
investigated through of feelings of passion; malice; anger etc. and 
the councillors who tried the first cause should be severally punished 
iO with twice the amount involved in the suit, along with the successful 
party who got success by the wrong investigation. In some books 
instead of ' separately the reading is (iawam ^ punishment* ' 
Although as stated before; the punishment for the councillors has been 
here declared by way of the statement of a rule of punishment for the 
successful party, the first use of the word tUj ^howeverb discriminates a 
cause honestly investigated by councillors from the one where the coun- 
cillors become punishable on account of a retrial. By the use a second 
t/me of tu^ ^however'; is excluded the punishment of one who has been 
fraudulently defeated (305). 

20 Sulapaigii 

Yajnavalkya, Verse 30 s 

When judicial trials held according to law are again investigated 
with the help of many Br&manas versed in the S§,stras, if it is decided 
in the reverse, the first councillors together with the successful party shall 
each he separately punished by the King. Narada^ states a special rule ' 
“In the case of those trials which have been tried by the help of witnesses 
“ and councillors and also those which have been defeated on account of 

1 . According to the Arya rules about the accrual of responsibility, in addition 
to the results of one^s acts which the actor has to suffer in this world, he also 
prepares for himself by his thoughts and actions, something which always sticks 
to him even after he leaves the human body. That is known as 3?^;^ Apurva 
that unseen Jesuit of virtue and vice, which is a relation superinduced, not 
before possessed, unseen, but efficacious to connect the consequence 'with the past 
and remote cause, and to bring about at a distant period, or in another world or 
birth, the effect.^’ 2. See Jaimini III 7-8. ( 18-20 ). 

The meaning is that in the case of Ap&rva there is no division or distribution 
of the guilt or its consequences, but that each one is jointly and severally 
amenable to the entire result. . . . 

L ^713^ Eelating to ; i* relating to the actor. 

3, CL n. 40. 
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‘ liis own evidence, there is no re-opening of it, nor can there be under the 
‘ ‘ law a re-trial”. In the case of those which ha ve f ailed on account of the wit- 
nesses and the councillors by an accusation of the witnesses or councillors > 
there will not be a judicial trial again; ‘defeated by his own evidence’ 
i.e. defeated on account of the mutually contradicting testimony. So also 5 
Brhaspati: “ By reason of his running away without filing a reply, as 
“ also by taking resort to the opposite party, one who is defeated, the 
“ plaint of such a one is not admitted, as also of one who has given up 
“ bis own statement ” (305). 

The Author mentions a penalty for one who tries to upset a 10 
proceeding decided according to law and justice 

Yajiiavalkya, Verse 306 

One who although defeated according to law and justice, still thinks ‘lam 
not conquered’ such a one coming again ( into Court) shall be made to pay 
double ( the amount as ) fine, when he is defeated- 15 

Mitakshara: — -He, moreover, who although defeated after a legal 
procedure, ( still ) impudently thinks ‘ I am not defeated’, such a one 
coming again into the court of law by adducing evidence of false 
documents and the like, after he is again defeated at a legal trial, 
should be made to pay double the amount of fine. 20 

Page 160*’ 

It has also been said by Naradah “ If a man is of opinion that 
“ the suit has been decided and punishment declared in a way con* 

“ trary to justice, he may have the cause tried once more, provided 
“ he should pay twice the amount of the fine inflicted. " Ttriiam, 
‘decided’ e. by means of the documentary evidence, witnesses, &c- 25 

but where the fine was not pronounced. Uddrhta-dandam, ‘ where the 
punishment is declared,’ i- e. which has been carried to the stage of 
the declaration of the fine. 

Again, as for the text of Manu^: “ Whenever a suit has been 
“ decided, or a fine declared, a wise man should consider it as (finally) 30 
‘‘ decided, and must not annul it, ” it means that, incases where a 
doubt arises as to the legality of a decision on account of the com- 
plaint either of the plaintiff or of the defendant, the same may again 
be judicially tried after having first affirmed him to (pay) a double fine, 

1. Ch. VL 65. . f, Qh. Ym. 233, 
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and not that even when the cause has been finally decided according to 
the rules of justice, it should be retried by a king through avarice &c. 

Again, if a suit has been decided by another king, and if it be in 
departure from justice, even such a proceeding should be set right 
and decided legally after a careful investigation, vide the texP: “What 
“ has been decided through ignorance^ by another king, and in de- 
*' parture from the principles of justice, even that should be made good 
‘ according to law, after weeding out the injustice.” 


Viramitrodaya 

10 Yajnavalkya, Verse 3o6 

The disputant who out of suspicion as to the honest character of 
the first investigation regards oneself as not defeated according to law, 
such a one, when the other side succeeds against him again, the first 
party should be compelled to pay him as penalty twice the amoun t 
15 in dispute ( 3G6 ). 

Stifapai^i 

Yajfiavalkya, Verse 306 

Although defeated by a judicial decision, one who thinks that he is not 
defeated, such a one after he is defeated again at court shall he compelled 
20 to pay as penalty twice the amount of the former penalty. So says 
Narada ; ^ “If a man is of opinion that the suit has been decided and 
** punishment declared in a way contrary to justice, he may have the case 
“ tried once more provided he should pay twice the amount Inflicted”* 
‘Decided* ie, completed; ‘decision declared* Le, deposed to by the witnesses. 

22 For one who when defeated destroys himself by the poison or the like 
Brhaspat! states: “He who destroys himself by poison, hanging, or 
with weapon, such a one shall after death be besmeared with foeces ; he 
does not deserve any rite’* (306), 


1. The Author of this text is not known. Neither Balambhatta nor Visve- 
$wara mention the name. 

2, There is an error in the print of the text at p. 160 L 8. 

For xm 3. Ch. I. 65. 



^Kme**ior *'** ^JtSkshara— i?Y«e 1S79 

The Author indicates the devolution of wealth unjustly recover* 
ed as a fine 

Yajnavalkya, Verse 307 

What has been obtained, through injustice by the king as a fine, having 
dedicated it to Varup, he should give it himself to the Vipras (after) in* 5 
creasing it thirty*fold. 

Mitakshara : That fine which had been levied by the king through 
injustice out of avarice, should be increased thirty times, and the king 
should himself give the same to Br^hmanas after mentally dedicating : 
thus, “This to Varuna.” And as much was taken unjustly in the form of 10 
a fine from a party so much should be repaid to him; otherwise there 
would be the offence of theft ; and also as the fine was recovered un- 
justly, the right of ownership of the first owner remained unaffected 

. “This interpretation of the Dharma-S'^stra is the comopsition of 
“ Vijflinesvara himself, a Yogin and a disciple of the sage bearing the 15 
“ title of Uttama (1). 

“ Thus has been set out the commentary on the Vyawah^ra 
“ K^nda of the Sage Y^Jilavalkya, saturated with sweet language- 
“ terse, but direct, and (at the same time) expounding the deep 
meaning ( in it ) (2). 20 

“ The composition called Mit&ksharll has been set out by me in 
‘‘ language deep ( in meaning ) and clear (in expression), wide in 
*' import ( although ) terse in form (3). 

“ The Interpretation of the work of the Sage Y^Jilavalkya, thus 
“ concluded, to what learned man will it not be acceptable ? Though 25 
“ extremely concise in words, it is as extensive in import, and sprinkles 
“ the immortal nector ( of learning ) on the ears (4). 

“ Thus ends the Second Chapter called the VyawahS,ra of the 
“ commentary called the j^ja-Milakshara on the Treatise on Dharma- 
“ ^stra by Yajnavalkya, being a work of VijnSnesvara Bhattaraka, the 
leader of the Ascetics of the blessed Paramahamsa, order, and the 

“ son of the worthy PadmanSbha Bhatta Upadhyaya.” 




Viramitrodaya 

A penalty has been stated to be recovered according to ^Istras; if, 
however, a penalty not according to S&stra is caused to be recovered by 
the king, then the king himself is the offender and he himself should 
^ pay the penalty; so the Author says 

Yajnavalkya, Verse 307 

Anydyena, ‘ through injustice i. e. not in accordance with the 
^fistra; yo dando grhitak, 'the penalty which has been recovered’, tarn, 
‘that’, penalty increased thirty-fold varundya nivedya, ‘having dedicated 
10 to Varuna’ i. e. utsrjya, having offered to Varuna, himself to the 
Brfihmanas should give, z.e., make over. 

Thus ends in the commentary called Viramitrodaya on Yfljhavalkya 
the Chapter known as the ‘ MisoeUaneous title of law. ’ 


Saiapani 

15 Yajnavalkya, Verse 307 

The penalty which was unjustly recovered, he should first offer to 
Varuna and afterwards making it three-hundred-fold should himself give 
to the Brihmanas { 307 ). 

Manu‘ states the fruit of holding a judicial trial: ‘'In this 
20 “manner a king bringing to a conclusion all these titles of law, washing 
“ away all sins he attains to the highest state.” Having observed i.e. having 
investigated, is to be understood. He® mentions the fruit for the punishable:— 
“Human beings who have committed sins and who have been 
“punished by the kings, ( thus ) purified go to heaven like meritorious 
25,; “ men. Thus by the guilty being punished and the law purified and 
“ established, the king enjoys the fruit thereof along with the subjects. 
“ VSTbere the rule of punishment has not been stated by any of the good 
“ people, there taking into consideration the place, the time, etc., the 
“ punishment is to be declared; this is the rule.” 

30 Thus in the commentary of Tajfiavalkya by 


Slilapani ends the Second Book. 



1. Ch. VIII. 421. 
Manu Vm. 319, 
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A List of Chapters in this Book is being stated. 
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Thus, in all, there are twenty-five Chapters. 
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